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PREFACE: 


HEN we refle& upon the numbers 
whoſe chief employment is before 

he Supreme Court, and at ſame time con- 
ider the unwearied attention neceſlarily 
equired, before, by practice only, they can 
attain a competent knowledge of thoſe re- 
gulations by which their buſineſs muſt be 
onducted, it becomes matter of ſurpriſe 
hat there is not any book now to be 
ound, which can lighten, in any degree, 
o laborious a ſtudy. | 
For independently of the conſideration, 
hat the laſt Treatiſe on this Subject 1s 
vholly out of print, and without de- 
rating from the merit of an author, 
whoſe general outlines we profeſs to have 
ollowed, it is yet ſufficiently obvious, 
hat a book, compoſed more than twenty 
cars ago, could give but little aſſiſtance 
vith regard to forms, almoſt one half of 


which 


vi PREFACE. 


which have been entirely changed, in the 
courſe of leſs than half that period. 

It is the intention, therefore, of the fo] 
lowing ſheets, to ſupply that want, as far 
as poſſible. And though a work of thig 
nature muſt needs be principally calcu 
lated for the young and unexperienced, yet 
thoſe of the longeſt experience and the beſ 
employment will perhaps find ſomewhat] 
among ſo great a variety of new regula 
tions, which they may not have becom 
acquainted with, through the med:un ol 
practice. | : 

To ſuch as are ſtudying with a view tc 
the bar, or have recently engaged in that 
profeſſion, the preſent attempt, we flatter 
ourſelves, muſt prove worth notice. To 
thoſe of the profeſſion who are even o! 
{ome ſtanding, a peruſal may be foun- 
not altogether unprofitable, _ 

Indeed it is a matter ſomewhat ſar 
priſing, to fee Counſel of confiderable prac 
tice and great abilities, reterring them 
{cives daily, in matters of form, to every 
clerk and ailiſtant in court. If this pro 
ceeds from any opinion that points 0! 

5 form 
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ed to 
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ture, 
herſel 
Av 
allow! 
with 
Whet 
ſuch 
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re vii 


orm are below their regard, no idea can 
be more erroneous; ſince that can never 
be unworthy of a Lawyer which is allow- 


„in the 


the fol 


„ as fared to be conducive to the furtherance of 
of thiYjultice : and Form is an attendant fo eſſen- 

calcutally neceſſary in every court of judica- 
ced, yeEture, that, without her guidance, Fu/tice 
he beſſi herſelf would often go aſtray. 


,ewhatl 
regula 
becom 


A work of this kind, therefore, muſt be 
allowed to be of ſome value, if executed 
with a due degree of care and ability. 
Whether the preſent attempt deſerves any 
ſuch praiſe, that is left with the reader to 
determine. 
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X 
GENERAL ACCOUNT 


OF THE 


COLLEGE OF JUSTICE. 


HOUGH the regular adminiſtration of st. — 
juſtice was very early committed by the : 

rown to ſtated judges, yet our kings continued 
exerciſe juriſdiction in a variety of cauſes, 

y the advice, and with the concurrence of 

1eir council ; particularly in complaints againſt 
ie {ſentences of the judges ordinary. 

This practice being found inconvenient, zer 
ames I. eſtabliſned a new court, called the = 
eſſion, to which the judicial powers formerly 
eſted in the council were transferred. But as 
is court had no fixed time or place for ad- 
iniſtering juſtice, and were to meet only occa- 

Fonally, as his Majeſty ſhould appoint, it ſoon 
into deſuetude ; and it was found neceſſary 
d paſs two ſeveral acts of parliament, enacting, 1469. 027 
at all cauſes ſhould come firſt before the 7475 ©53 
B : ſheriffs, 


1487. c. 
105. 


1503. c. 5 8. 


5 College of Fuſtice. 


ſherifls, ſtewarts, bailies, and other judges or iſed | 
dinary; and that if they neglected to do ju“ it 
tice, or adminiſter it partially, the party ag hoſe 
grieved ſhould apply to the king and council. niver 

Notwithſtanding theſe ſtatutes, ordaining al Thi 
cauſes to be firſt carried before the ordinaryM<** 
judges, the practice ſeems ſtill to have bee daily 
continued, of bringing proceſſes before the kin ion ot 
and council in the firſt inſtance. This gave vith t 
occation to another ſtatute, which declared ie ſt 
that no actions ſhould be determined by theme l 
king and council, excepting the king's own he da 
cauſes, and actions and complaints made b ppella 
kirkmen, widows, orphans, and pupils, actions heir 1 
of foreigners, and thoſe directed againſt officers We 
of the law, either for not doing their duty in ollege 
the execution of their offices, or where the only, b 
officers themſelves are parties. dvocat 

Some time thereafter it was enacted, that a ther ſe 
council ſhould be choſen by the king, to fit aluabl 
continually in Edinburgh, or in what othe ER b 
place the king ſhould appoint, to decide in al tified 
civil cauſes and complaints, daily as they hap hich, 
pened to occur. This was called the dai 
council; the judges of which court were in Fug It 
veſted with the tame powers that the Lords i uſtice. 
Seſſion formerly had. | Thoſ 

ty © 


But neither was this court of long con 
{nnance ; the civil juriſdiction which it exer 


ciſed 


2 


Gollege of Juſtice. 3 


iſed being very much limited: for which rea- 
on it was judged proper to erect a new court, 
xhoſe juriſdiction in civil matters might be 


does or 
o do juſ 


arty ag 3 

on niverſal and ſupreme. 

ining al This was effected by James V. who, in the 1537. e. 30. 
ordinarear 1 532, new modelled the court of the 

ve been ally council, dignifying it with the appella- 

the kindion of The College of Fuſtice, and the judges 

his gave vith that of /enators. The judges were like- 
ec viſe ſtyled Lords of Council and Seffion, having 1546. c. 9e. 
by the ome in the place of the ancient /e/ion and of 

g's own he daily council, as already noticed; and this 

a ppellation they ſtill uniformly retain in all 

ation! heir acts and decrees. 

M6 We learn from the act of inſtitution, that the 


ollege of Juſtice conſiſted not of the judges 
only, but alſo of the clerks to the ſignet, the 
dvocates or procurators, and the macers and 
ther ſeryants of court. All theſe enjoy ſeveral 


duty in 
1ere the 


|. that a 
g, to fit aluable immunities and privileges which have 
0 
it otheleen beſtowed on them by the Crown, and 
de in alRtiſied in Parliament from time to time; and 1537. 69. 
ey hap hich, by an act of ſederunt, are extended to 1 FEY 
| | e. 
je dailllertain other perſons after enumerated, as 7658/8. 
vere ineing intimately connected with the College of | 
Tre i uſtice. 8 = | 
Thoſe untitled to the privileges by this act A.S. 24 

| 5 eb. 1087. 
g con 
it exer B 2 The 


ciſed 


Depute clerks of ſeſſion, and one ſubſtitute fa 


6Ann. e. 26. 


511. 


Three depute clerks of the bills, 


Directors of the chancery and their deputies, 


4 | College of Juſtice, 


The Lords of Seſſion, mbers 
Advocates, me priv 
Clerks of ſeſſion, the Co 
Clerks of the bills, ay be 


Writers to the ſignet, mpeter 
We pi 
eral br 
all be c 
clucid: 
e court 
Two clerks of chancery, e prele! 


Writer to the privy ſeal and his deputy, 


_ regiſtrations in each office, 


Clerks of exchequer, 


Clerks of the general regiſter of ſeiſins and 


hornings, 


Macers of the leſion, 


Keeper of the minute book, 
Keepers of the rolls of the inner and outeÞy the 


houſe, conſiſ 
One actual ſervant (i. e. writing elerk) of each men, 
Lord of Seſſion, her lord 
One ſervant of each advocate, e king. 
Four extractors in each of the three offices olWiides - th 
the clerks of ſeſſion, Hor, wi 
Two ſervants employed by the clerk W in pears t 
keeping the public regiſters, iced the 
Keeper of the ſeſſion houſe, | By an 
Keeper of the advocates library. urchme 


And by the act eſtabliſhing the court of e. office 
chequer in Scotland, the barons and others annu! 
me1- 


8 Jud ges. 5 


mbers of that court are declared to have the 

me privileges and immunities as the members 

the College of Juſtice; excepting that they 

ay be ſued before the Seffion for cauſes not 

mpetent to the court of exchequer. 

We proceed to give a brief account of the 

eral branches of the College of Juſtice, which 
all be confined to ſuch matters chiefly as tend 

clucidate the practice in proceedings before 

uties, Wc court, that being the e object of 
e preſent treatiſe. 


tute fe 


SECTION L 
Of the Judges. 


d oute 


conſiſted of ſeven churchmen and ſeven 
men, with a preſident, befides three or four 
her lords of the great council, all nominated by 


of each 


fhces ofBiides the chancellor or preſident ; the chan- 


giſter in pears that the practice ſoon after had re- 
ny iced the guorum to nine ordinary lords. 
urchmen are incapacitated ſrom exercifing 


of ex office in this court; and though this ſtatute 


J other 
menm- 


No 


the inſtitution of the court, the judges 242.26. 
e king. The quorum is declared to be ten, — 57; 
lor, when preſent, always to preſide: but it 1587. c. 44. 
By an act paſſed during the uſurpation, 1649. C. 26. 


:5 annulled by the reciſſory act of Charles II. 2661. c. 15. 
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10 Geo, I, 
c. 19. 58 1 


& 2. 


. College of Juſtice, 


aud allo to reject the king's preſentee, to fu 


no clergyman has ſince that period been 
mitted to the bench. | 
The office of chancellor of Scotland was 
preſſed at the Union; and the nomination 
extraordinary Lords has been ſince taken aw 


a write 
a write 
linary 1 
alified 
In a v 


by ſpecial ſtatute. med in 
At preſent the court conſiſts of a preſidg judge 

and fourteen ordinary judges, all layme FT IO 
whereof nine make a quorum ; and, in abſen | is fix 
of the lord preſident, one of the ordinary judy Gs 

is cleted by the court to preſide for the time iſions, 
Betore the Reſtoration the right of nam the oh 

te ſuadges was ſometimes claimed by the pal her, bt 
lament ; and the court acquired right, | 9% 

23. {pecial ſtatute, to ele their own preſide 1 or r 


ation by 
has like 
rtmners ( 


ply any vacancy on the bench. But lince t 
above-mentioned period the nomination of f 
judges has remained ſolely with the crow 1: ... 
who appoints them for life ; and, though t ing her 
court may remonſtrate if a perſon they th: burg 
improper be repreſented, yet the power of Mie ſucl 
jecting him is now taken away, and they m 
receive him if the king ſhall inſiſt upon it. 
No perion can be admitted a judge in tr. jur 
court till he be twenty-five years of age il actio. 
leaſt; and by the treaty of union of the Hument 
kingdoms, he muſt have ſerved as an ad vocqhen not 
or a principal clerk of ſeſſion for five years, pe foun 


t remai 
> cauſe. 


LY 


Judges. 7 
a writer to the ſignet, for ten; and in the caſe 
a writer to the ſignet, he muſt undergo the 
linary trials on the Roman law, and be found 
alified two years before he can be named. 


Mn a vacancy in the bench, a preſentee is 
med in a letter from his majeſty directed to 


been: 


d was 
i nation 
ken aw 


Preſidq judges, requiring them to take trial of his 

| lay me 16cations, and admit him; the form of which 

105 abſe lis fixed by act of ſederunt, 31ſt July 1674. 

W 0 Judy In order to preſerve a ſtrict rectitude in their 1594. e. 
the unions, the lords are prohibited from judging TED 

H nam the cauſes of their near relations, ſuch as 

$ the Fier, brother, or ſon, whether by affinity 

right, | conſanguinity; as alſo in the cauſe of an 1687. c. 13. 
preſide cle or nephew by conſanguinity, though that 

&, 4 don by affinity is no ground of declinature. A. 8. 28. 
e I ; has likewiſe been decided that relation to the ITY 
on of tl 


rtners of a banking company founds not a 

linature; nor the circumſtance of the judges A. 8. 22d 
Ing heritors in a burgh, in a queſtion where 
h burgh is a party; upon this footing, that 
re ſuch declinatures ſuſtained, there would 
t remain a guorum of the lords to determine 


1e Crov 
10ugh ti 
1ey thut 
wer of 1 
they m 


A. S. 22d 
Jan. 1789. 


mit. cauſe. 

ge m Hrne juriſdiction of the Court extends to all 

of age Min actions; and in particular caſes to the pu- 

hrs: ment of crimes, ſuch as forgery and fraud, 
ad voci 


den not capital; many inſtances of which are 
Years, be found throughout the acts of ſederunt. 
The 


July 1774. 
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1537. c. 43 


1540. c. 93. 


A; 8. 21 
Dec. 1661. 


12 May, 
I 790. 


99.3. e. 
27. 


1693. c. 26. 


20 G. 2. 
© 43. 929. 


of Seſſion: but now ſheriffs are an exce 


8 College of Fuſlice, 


The judges have alſo a power to decide up 
the ſentences of inferior courts, and on ſpec; 
grounds to review even thoſe of their oy 
They are impowered by ftatute to regulate f 
manner of their own proceedings. And the 


ranted 
l, pre 
d the 
to t. 
ce the 


is inherent in the Court a nobile officium, in i e 2d o 
tue of which it exerciſes jurifdiction in caſes I The 
provided for by poſitive lac. vided 
The period of the winter ſeſſion is from hole lo 
12th November to the 11th of March; that Ruſes, i 


judg: 
ned b. 
the lo! 
his lor 


the ſummer commences on the 12th of M 
and ends on the Lith of July. _ 

And the Lords are impowered to adjourn ( 
ſuch day betwixt the 20th December and 14 
January, yearly, and for ſuch time as they ſl ©: D. 
judge proper, not exceeding the ſpace of twe The fi 
. pt on 1 

The Court fits every week-day during r !effio! 
ſeſſion, Monday excepted; which is left o mmer 
that the lawyers and agents may have time dinted t 
prepare for the buſineſs of the week. And factice 
Lords are directed to adviſe all cauſes with opWarter p 
doors, ſome ſpecial caſes excepted, at the den the 
cretion of the judges. occall 

Formerly, during the vacation of the Coun put up 
no inferior judge could hold courts for ciÞule, th 


cauſes, without a diſpenſation from the Coij In the 
rd preſi 


ad dete 


tion from that rule. Theſe diſpenſations 


grant 


Judges. 9 


cide up Hanted on an application by way of common 

on ſpe ci. preſented to the lord ordinary on the bills; _ — 
heir ond the time of diſpenſation was formerly limit- July 1696. 
gulate i to the 20th March and 20th Auguſt, but ge: = 


ce the alteration of the ſtyle, is prorogued to 
xe 2d of April and 2d of September. 

The ſeſſion-houſe, where the Court meets, is 

vided into two ſeparate apartments. The 

hole lords fit, for the determination of ſpecial 

wuſes, in what is called the inner-houſe, where ＋ 88 
judgments and acts of the Court muſt be 

ned by the preſident, in preſence of a quorum 


And thi 
um, in u 
1 caſes u 


s from f 
n; that! 
h of M 


djourn ¶ the lords fitting in judgment, and according- 

- and 1% his lordſhip annexes always to his ſubſcription 

they P. D. i. e. In preſentia dominorum. 

e of tue The fixed hour of meeting is ten o clock; ex- A. 8. 6 6 
pt on the four laſt ſederunt days of the win- , lune 


r ſeffion, and the two laſt ſederunt days of the 1734. 
mmer ſeſſion, upon which the Court is ap- 
dinted to meet preciſely at nine. The uſual 
actice of the Court, however, is to meet at a 
arter paſt ten; except on a preſs of buſineſs, 

hen their lordſhips meet at ſuch earlier hour 
occaſion may require : intimation of which 


uring t 
left op 
ve time 
And t 
with opt 
it the d 


he Couf put up on the walls of the inner and outer- 
for ciſhuſe, the day preceding. 
the Couf In the outer-houſe, all the judges, except the 


d preſident, fit by turns, weekly, for hearing St. _ | 
ad determining cauſes in the firſt inſtance. 
C Their 
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adviſe all bills of ſuſpenſion and ad vvocation, 
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Their decrees are ſubject to the review of ti 
lords, providing application be made by th 
party within the time fixed by the rules 
Court; otherwiſe they become final, and 
held to be decrees of the whole Court, in th 
ſame manner as if pronounced by the lords} 
the inner-houſe. _ 

The roll of outer-houſe cauſes is delivered 
the meeting of the inner-houſe each Tueſd 
morning, by the lord preſident to the ordina 


10 


for the week, who immediately takes his ſex 


and begins to hear cauſes accordingly. Ont} 


ſubſequent days of the week, his lordfhip com 


to the bench at ten o'clock. 
The ordinary judges alſo, by turns week) 


alſo common bills, praying warrants for ſun 
monſes, and ſummary diligence. The jud 
officiating in this department is called the L 
Ordinary on the bills; and the duties of it requi 
attendance in time of vacation, at leaſt on Tue 


days and Thuridays, as well as during the fi 


ting of the Court, 
By the preſent practice, the judge who fits! 
ordinary in the outer-houſe, officiates for t 
ſame week as lord ordinary on the bills. 
Two of the judges alſo are appointed week 
by turns to attend the examination of witneſſt 
Theſe are called the Ordinaries on oaths and ui 


nefſei 


Cle 
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ſes, and 
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es; and they judge in all queſtions relating 
the taking of proofs ; ſuch as objections to wit- 
ſes, and the propriety of queſtions put tothem. 
One of the ordinary judges is allo appointed 29 wa I Nov. 
ekly by turns, to audit and prepare proceſſes 
which proofs have been taken, and to report 
ſtate thereof in writing to the Court. The 
dge ſo officiating is called the Ordinary on con- 
ded cauſes. 

The ſentences of all theſe Ordinaries are ſub. 
ct to the review of the Court. The order of 
tation, by which they ſucceed each other in 
cir reſpective duties, is ſpecially determined 
acts of ſederunt, 5th June 1711, 8th Auguſt 
739, to be afterwards more cee taken 
dtice of. 
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Clerks and other Officers of Court. 


HE principal Clerks are ſix in number; 
their duty is to attend the lords in the in- 


) ſits Mer houſe, and write out the /ederunt, and all the 17 
x June 1593. 
for tits and decrees of Court. They are appointed 
te king; muſt be qualified for their office 
week terms of the act of regulations 1695, f. 10. : 


d before their admiſſion muſt undergo a trial, 
C 2 the 


rneſl 
1d uu 
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ough the bulk of the buſineſs, which ought 

Aly to be done by the depute-clerks. 

Zelides theſe there are two principal clerks to * þ A Feb. 
bills, named by the king; and one depute 
miſſioned by them; whote buſineſs it is to 

ent to the lord ordinary on the bills, all bills 
ſuſpenſion, advocation, bills for diligences, for 
monſes, and ſo on, as lodged with them; and 

write the interlocutors thereon. And there 

alſo two other aſſiſtants in that oflice named 

the principals. 

here is likewiſe a clerk to the minute book, mee 
oſe department is to inſert in it a ſhort minute — 8 Nor. 
journal of all proteſtations, acts, and nn TW 
de and pronounced in Court. 

his officer, as alſo the principal clerks of ſeſ- 

, and principal clerks to the bills, have all 

ir commiſtons from the Crown for life. 


of ſed 


) act | 
and a 
1d Nt 
the dt 
ed. 

or ſui 
re the 
ere 2 
jdes { 
ꝛoſe by 
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>cution (ext are the two keepers of the rolls for the | 
princiſÞer and the outer-houſe. The appointment st. 162. | 
i officithe firſt of theſe was formerly in the chancel. © 7* 5 5: 


e buff of Scotland; but ſince the Union of the king- 


woe 


— kg 


1 8 


, to ans he has been named by the Court, and the 
ad alis have declared their opinion, that until a 4.8. 2 Nov. 
ders Mnmiſſion ſhall appear in terms of the act of 855 
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:eivingWulations 1672, the office ſhould be beſtowed 
d theiſ the perſon ſerving the lord preſident as clerk 

cam the time, and his act of nomination bears ac-_—r; Jan. 
xroughFdingly that he ſhall hold the one office ſo 777%, 
lung 1759. 
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fourth is in the gift of Mr. Moncrieff of Readi 


| Majeſty or parliament, decrees againſt foreig 


parts. And it is to be always kept in the cha 


long as he continues to ſerve the lord preſide 
in the other. 

The keeper of the outer-houſe rolls is appci 
ed by the lords, who uſually grant his comm 
fion for life; e e eee they give it di 
ring pleaſure only. 

Each judge alſo has a private clerk, whoſe h 
ſineſs it is to make up his hand- roll, take care 
proceſſes which are to be adviſed by him out rays bee 
court, and write out the interlocutors there vo 64 
when pronounced. | nn 

There are likewiſe two keepers of the parl 
ment houſe, who are appointed by the Co 
and the Magiſtrates of Edinburgh alternate) 
which order of nomination was ſettled by co 
tract between theſe two bodies. 

The laſt officers of Court to be here taken n 


HE buf 
cauſes 1 
2 directo 


2refore, a 
er writ 
dall petit 
dmitted 1 
ibed by 
rt were 


tice of, are the four macers; whoſe buſineſs it ¶ſcribed } 
to call the cauſes, in the courſe of the ſevenſhGq to oct 
rolls, and to execute the orders of the Cou ity in the 
Three of them are appointed by the Crown; ti. made d 


> Lords, v 
ſigned b 
an ad voc 
At the in 
number 

ich numtb 
ed up, eig! 
r ſupplyir 


The Court has a common ſeal, which is uk 
on particular occaſions; ſuch as in reports to 


ers, and commiſſions for taking proofs in forei 


ter-cheſt or preſs, in the inner-houſe, by ſpec 
appointment of the Lords. 


SEC! 
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reſide N 


woe SECTION II. 
commyl 


id F aculty of Advocates. 


HE buſineſs of the faculty is to plead all A. s. Inne 
cauſes which come before the court ; under ou =, 
direction of the Lords, to whom they have 5 33: 
vays been ſubjected. This they do either 

a voce, or in writing, as the nature and cir- 
mſtances of the caſe require. All defences, 
erefore, anſwers, replies, repreſentations, or 

er writings given in to the Lord Ordinary, 

dall petitions, anſwers, informations, or others 
mitted to the whole Lords, muſt be ſub- 

ibed by an Advocate. And although the 

rt were formerly in uſe to receive papers 
ſcribed by the parties alone, yet that was 

: leveled to occaſion ſo much trouble and irregu- 

: Coul:t} in the proceedings, that an act of /ederunt , March 
Wn; i: made declaring that all papers given in to 77%: 
Read > Lords, whether in the inner or outer-houſe, 

1 1s u fined by the party, ſhould be alſo figned © 
ts to i an advocate. | 

fore the inſtitution of the College of Juſtice gt. 1537. 
foreiſſt number of advocates was limited to ten; 4 
ne cha ich number, however ſmall, was not then 

7 {peci- up, eight only being named in the ſtatute. 

r ſupplying the number, others were to be 
received 
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7 Nov. 


1664. 


the higheſt offices in the ſtate; for out of t 


vocates were to be admitted by. the court ; a 


16 College of Juſtice, 
received with advice of the Lords ; and th 
are obliged to ſerve every perſon for wages, 
leſs they can allege a reaſonable excuſe. 


The profeſſion of an advocate has been! 
ways held honourable ; and it leads to ſome 


ds of ſe 
lared “ tl 
penſe w 
cates, u 
the perſ 
deportm 
body, almoſt exclufively, are nominated office of 
judges of the courts of ſeſſion, juſticiary, ] tended t 
exchequer ; and they have the ſole privilege tying | 
being appointed ſheriſſ-deputes in the ſeve upon the 
counties. 7 culty of 

Antiently, it has been already ſaid, the af knowled 
ſtyles an 
At preſe 
e ſubzecte 
the civil 


down to the middle of the laſt. century 
were received into the faculty without any er 
mination. 15 

The education of gentlemen intended for i The fee 
bar was, ſerving advocates in practice for a tei ſuppoſe- 
of years, after which they applied to the couſſÞſtution of 
ſetting forth their ſervice ; and, upon producif}'c been 
certificates of their honeſty and abilities, Med at 2: 
were admitted to the office. * again f 

Afterwards they were obliged either to Mie ſettlec 
dergo an examination in the civil law, wh ter on ex- 
was ſaid to be the ordinary courſe of entry; ¶ hould e1 
to pay an additional ſum when they enten ing reſerv 


by petition to the Lords, which was ſtiled erks, whe 
extraordinary way. The method of trial 1720 th 


painted by the faculty, was ratified by ſundf 1702 th 


pl 
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o of ſederunt; and in 1692 the Lords de- 18 Jan. 
1684. 

Jared © that in time coming they will not diſ- 6ſuiy 1688. 

penſe with the ordinary way of trial of ad vo- 1 | 


cates, unleſs firſt they be well informed of 


nd th 
ges, 


been 


ſome the perſon's integrity, good breeding, honeſt 
it of H deportment, and fitneſs for exerciſing the 
\ted Wl office of an advocate, and that he has at- 


tended the houſe a confiderable time for qua- 


ACY, al 
vilege litying himſelf in order thereto ; and there- 
upon they will remit him to the dean and fa- 


e ſeve 
| culty of advocates to be tried concerning his 


the knowledge of the practique of our law, the 
irt; a iy1es and form of procels.” 
iy At preſent advocates, before their admiſſion, 3 N a ; 


e ſubjected to a trial of their knowledge, both 
the civil law, and the law of Scotland. 

The fees of admiſſion, as may naturally 
ſuppoſed, have often varied. At the in- 


any el 


d for tl 


Jr a te 
he coufJtution of the college, they would ſeem to 
-oducif'c been voluntary. In 1662 they were 2 Feb. 


ed at 20 merks: Soon after that period — * Feb. 
ty again became voluntary. Thereafter they . 679. Jan, 
re ſettled at 500 merks, for ſuch as ſhould 1684. 
ter on examination, and oOo merks for ſuch 

ſhould enter by petition to the court, power 


es, tit 


r to Ul 


try; 
enteniing reſerved to the Lords to modify the 500 
iled Herks, when they ſhould think it reaſonable; 
trial 1720 the fees were raiſed to 40. ſterling. _ 3 


1762 they were made 601. Since which 728. 


y {und _ 
D | time — 1762, 


40 
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A. S. o Dec. time they have been repeatedly augmentedWe neceſ 

$749: ar. firſt to 80. then to 100. and laſt of all to 1 n, in 01 

8 1 ce. A 

. an exa 

3 | d the f 

SECTION IV. upon ſi 

Clerks to the Signet. qualifie 

| | 4 g him. 

THE ſociety of clerks or writers to the ſigi miſſion 

were, in antient times, the proper clerk e to on 

the ſecretary of ſtate, commiſſioned by him ers, and 

frame and ſubſcribe all writs paſſing the ſealgÞ appren 

ſignet of his majeſty. They ſtill hold th The me 

commiſſions from the keeper of the ſignqſſÞe privile 

though that office, ſince the Union, has gengſourt, un 

rally been held by others than the ſecretaries rds, whe 

ſtate. her brar 

st. 1695, The members of this body have the ex oined t. 
. ſive privilege of ſubſcribing all writs which pi 
the ſignet, under a few exceptions ; and of pi 
paring and ſigning bills of advocation and ft 
penſion : alſo of preparing and ſigning fign 
tures; and other warrants of charters and wn 

paſſing the other ſeals, and preſented to HO 

1652. c.16. barons of exchequer; and they are declared Colleg 

00: be ſole clerks to appriſings led upon difſpeniiſſected wit 

tion and to ſervices before the macers. ecomes ne 

The importance of the buſineſs which is ti While tl 


intruſted to the writers to the ſignet, points Mere inten 


Agents and Solicitors. I9 


e neceſſity of their having a regular educa- 
n, in order to fit them for the duties of the 
tice. Accordingly their admiſſion proceeds 
an examination of their knowledge in law, 
d the forms of deeds occurring in practice. 
upon ſuch trial, the candidate ſhall be found 
qualified, the ſociety has a power of reject- 
ghim. And he 1s not intitled to apply for 
Imifſion till he ſhall have ſerved as an appren- 
e to one of the clerks to the ſignet for five 


-mented 
I to 159 


he ſign 


clerks( 


y him Ners, and made oath to his actual ſervice, as 
he ſeal} apprentice, during that period. 
id th The members of this ſociety, as ſuch, have 


te privilege of practiſing as agents before the 
ourt, under the direction and controul of the 


e ſigne 
as gen 
taries| 
her branches of the College of Juſtice, are 


je ex oined to obſerve. 


hich pe 


"I SECTION v. 


and {i 

8 fign Agents and Solicitors. 

nd wn 

| to M HOUGH agents are not members of the 


:lared 
liſpe 


College of Juſtice, they are ſo much con- 
ected with the buſineſs of the Court that it 
ecomes neceſſary here to take notice of them. 
h is ti While the education of thoſe gentlemen who 
ints ere intended for the bar depended on their 
D 2 ſerving 


4 


rds, whoſe acts of ſederunt, they, like the A 
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ſerving advocates in practice, they, during ſud 
ſervice, acted the part of agents, under th 
direction of their maſters, who were the pri 
cipal conductors of the proceſſes; and then 
fore all other agents were diſcharged and d 


my per 
re nowi 
| it wit 
weniene 
de an a- 


barred the houſe as burdenſome to the liege excep 
But, fince that practice has ceaſed, agents ha an ad vo- 
become neceſſary; and they are now held Went, un! 
be the chief conductors of proceſles, and as ſudWnner th: 
the Court holds them anſwerable ; for whid This act 
reaſon the fines and penalties are no longer i anothe! 
flicted on the advocates but on the agents. niſſion 

The proper buſineſs of an agent is, to colleſ hurt, wh 
the neceſſary information in the proceſs he is ena! of the: 
ployed to conduct; upon which he makes upWeive evi; 
ſtate or memorial of the caſe, and the circun act exc 
ſtances attending it, from which the advocaiacity of 
pleads the cauſe. It is the buſineſs of tt clerks 
agent likewiſe to attend to the particular ſtepſe manne 
of procedure, by bringing the action in duſſn lately 
time into court, making the neceſſary in That on 
ments, attending to the reclaiming days, anupon eve 
every other circumſtance which may affect tief every 
iſſue ; the duty of the advocate being confinaformatior 
merely to pleading and writing in the caulthe agen 
when ſpecially employed for that purpoſe bWhde mark 
the agent. | — Wiilty of 

The agenting-buſineſs being, for a confideh marki. 


able period, open to all without diftinQuol 
man! 
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ing ſud 
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1e pri 
1 then 
and d 
e liege 
nts hay 
held t 
| as ſuc 
r whid 
nager i. 
its. 

o colle( 
je is en 


my perſons undertook that branch who 
re nowiſe qualified to diſcharge the duties 
| it with propriety. To remedy the in- 
weniencies thereby occaſioned, the Court 
de an act of /ederunt, ordaining that no per- 
„ except clerks to the ſignet, and firſt clerks 
an advocate, ſhould be permitted to act as an 
nt, unleſs admitted and inrolled as fuch, in 
inner therein directed. 
This act of /ederunt was ratified and extended 
another in the 1772, which ordained the 
niſſion of agents to be by petition to the 
urt, who remit them to examinators to take 
al of their qualifications for the office, and to 
kes upMWcive evidence of their moral character; and 
circun act excludes all perſons from acting in the 
dvocaiacity of agents, except writers to the ſignet, 
of tit clerks to advocates, and thoſe admitted in 
ar ſtepW manner above mentioned. This act has 
in dun lately enforced ; and it is farther enacted, 


y inroThat on every production of papers, and alſo 
ys, anupon every repreſentation, and written copy 
tect tief every petition, anſwer, memorial, or in- 


-onfinet 
e caulc 
poſe b 


formation given into proceſs, the name of 
the agent for the party who gives 1t in ſhall 
be marked on the back thereof,” under the 
— Wiilty of 205. ſterling, in every caſe, where 
onfiderFh marking is omitted. 
inctio | 
mam 


The 


1T March 
1772. 
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1 The Lords' private clerks, and the ſervant 

the clerks of ſeſſion, are diſcharged to agent 

any proceſſes, except in their own and tho: 

their maſters. Extractors alſo are prohibi 

Jan. from being agents, and agents from acting 

PR. extractors : and an inſtance occurs in the by 

——$Feb. of ſederunt of an extractor being ſent to pri 
#703 for acting as an agent. 
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k to the 
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ſervant; | 1 
0 agen L 1 
1d tho FORM OF PROCESS i] 
prohibi IN THE COURT OF SESSION. 11 
acting ' | a 
8 a i % 
Proceſſes commenced in the Court of Seffion. bc 
CHEST FL * 

Preliminaries of Proceſs. iP 

d Y preliminaries of proceſs we here under- Pit 

ſtand ſuch ſteps as muſt neceſſarily be 3 

ten, before the cauſe can be brought to a ( . 
aring before the judge. Theſe conſiſt in | hi n 

ling the ſummons, citing the defender there- itt 

, calling the ſummons in court, and certain HB 

her procedure calculated for bringing the pro- wn, 
before the Lord Ordinary. 8 | 


The ſummons is a writ in the king's name, 
uing from his ſignet, and ſubſcribed by a 


4 » Pn — - 
a hdd. ONE airy DV SED Es 
8 8 "I Cas. a 


—ñ— — — —— * 
n = 


k to the ſignet. It contains in ſubſtance a 9 
FOMrrative of the purſuer's claim, or ground of = 
ion; a clauſe ſubſuming that the defender 3 

s been required, but has refuſed, to do juſtice 188 

the purſuer ; a concluſion for a decree ; and * 


harge or warrant to meſſengers at arms for 


ting the defender to appear at a certain time, 
to 


Hope's Mi- 


nor Prac- 
tics, tit. I. 


$ 4. 


being neceſſary to give the defender two 
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to ſhow cauſe why judgment ſhould not be When 
nounced againſt him; with certification that Ne firſt ci 
he do not appear, decree will go out againſt hu led in ( 


in terms of the libel. Sometimes the ſummi for pro 
bears a more ſpecial certification; as where 1{Wntinuat1: 
purſuer in his libel refers the cauſe to the o ond ſun 
of the defender, in which caſe the certificati r on af 
is, that if he fail to appear and depone in ten e of fa; 
of the reference, he ſhall be held as confeſſi en agar 
and decree be pronounced againſt him acconWTheſe f 


act 16. 
n to be 
rranted 
red to W: 
e the 1 
ade lawf 
n for be 
viding 
ms; wh: 
ice ev 
By this « 
erly re 
u not, v 
ſs on ty 
quire on] 
mmonſes 
quire tw 
on one 


ingly. | 

In order to give the defender an opportuni 
of preparing his defence and attending the cou 
in due time, he is allowed a certain ſpace, call 
the induciz, within which no procedure can 
had againſt him. That we may underſtand clean 
what the induciz ſhould be, it is neceſſary tot 
tend to a diſtinction obſerved between aig 
which require a proof by witneſſes and tho 
which can be verified inſtantly by writ. 

Anciently, inactionsof this latter kind, the d 
tender was ſummoned to appear in court, on ad 
certain, and failing his doing fo, the purſuerd 
tained decree inſtantly againit him. When 
proof by witneſſes was required, the prod 
dure in the cauſe became more circuitous ; | 


veral citations, upon two ſeparate ſummonſes 


4 


Whi 


— 
— 


_ — — Ip” * 
. . = 
— — — — — I — — 


—— 


— 
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St. 1466. 
* Co 6. | 


1685. c. 43. 


ſides in Edinburgh or its ſuburbs, in which a 
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The mducie, for the firſt diet of compearan 
are, in the ordinary caſe, twenty-one da 


but, if the defender reſides in Orkney or 1; "M 
land, he muſt be allowed forty ; and ſixty d 

if forth of Scotland. When the ſummons M-,mons 
quires a ſecond diet, the induciæ are ſix day teen d 


the defender is within Scotland, except he. 


he may be cited on twenty-four hours (a). 


forth of Scotland, the mducie, for the ſeca PRI 
diet, muſt be fifteen days. 
Some ſummonſes, for ſpecial reaſons found GE 61 


A.S.29June 
1672. 


purpoſe, which uſually paſſed of courſe. 


in the nature of the action, are allowed to 
raiſed upon ſhorter induciæ than the ording 
ones of twenty-one and ſix days; and they 
therefore ſaid to be privileged. It would appe 
that a practice had crept in, of obtaining a yp 
vilege for almoſt every ſummons, by deline 
ance of the Lords upon bills preſented for tx 


remedy the abuſe, an act of ſederunt was mad - fu 
aſcertaining what ſummonſes ſhould be pri . 
leged, and the induciæ on which they ſho = 
reſpectively proceed, as in the following table he act 
| appear , 

(2) This, it is believed, however, has gone into re laid 
ſuetude; fix days being always allowed, even wies paſs 
the defender reſides in Edinburgh or the ſuburbs. Wt requi 
This ac 

PRE t. 3-5 2 
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1pearan 
ne da 
ey or 1; 
ſixty di 
nmons 
ſix day 
pt he! 
vhich d 
s (a). 
he ſec 


PRIVILEGED SUMMONSES, 
On fifteen days. 


Inmons of recent ſpuilzie, if raiſed within 
ffteen days after committing the ſpuilzie, 

of ejection, 

of intruſion, and ſucceding in the vice. 


PRIVILEGED SUMMONSES, 
- On ſix days. 
s found 


1 | : 
mons of 
el ol removing, 


aliment, 


1 e hibition, 

1d app © rthcoming, 

ing ag transference, 

deli poinding the ground, 

d for th wakening, 

1r(s; - ſpecial declarator 

Das ad - ſuſpenſion, 

be pri preventor (5), 

ey ſho tranſumpt. | 

ag tabl he act of ſederunt above mentioned does 


appear to derogate from the general rule we 
re laid down, with regard to what ſum- 
ſes paſs on two diets of compearance, and 
it require only one. Therefore, it ſhould 


ne into 
ven whit 
zurbs. 


This action is long ago obſolete. Erſkine's Inſt, 
PRE P t. 3+ 5 21. 
E 2 ſeem 


8 
\ 


ſeem that ſuch of the above ſummonſes as 


each, are neceſſary. 
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The fl 
C not e 
hetland, 


be inſtantly verified /cripto, may paſs on d 
diet, but that ſuch of them as require a pn 


by witneſſes muſt ſtill paſs on two; in wih every 
caſe the ſecond diet will be ſix days, as uiufary indu 
which is the period alſo expreſsly mentioned MT intit! 
the act, with the exception of the inhabitanti multip! 
Edinburgh and ſuburbs, who, it is ſaid, the be 
be cited on twenty-four hours, although, Weularly 
already noticed, this ſhort citation ſeems Hough tl 
have gone into diſuſe, | eſe ſun 
At the ſame time, it muſt be remarked t. ey cont 
in practice, the firſt claſs of theſe privileg Bills a 
ſummonſes are commonly raiſed on one diet llowing 
fifteen days, and the laſt claſs on zwo (c) diet Adjudi 
fix days each, whether the libel can be veriig} Rankir 
by writ or not; ſo that perhaps the ſafer way Redua 
to abide by this laſt method, which, thou Summe 
perhaps it originated in error, is yet ſanctift of 
by an almoſt uniform practice. | Declar: 
By the preſent practice alſo ſummonſes Ind, in; 
Miultiplepoinding, and e conc 
Ceſſio bonorum, heſe bil 
paſs on one diet of ſix days, though not cu fithout p 
prehended in the act of ſederunt. 
(d) This 
(e) This obſervation does not apply to ſimple wakorded in 


ings, which always paſs on one diet of fix days; Ways after t 
when a transference is joined, two diets of fix « 
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The ſhort induciæ in privileged ſummonſes 
o not extend to thoſe who reſide in Orkney or 


es as t 
8 ON 


e a pnetland, nor to perſons forth of Scotland, who, 
in whit every caſe, muſt be ſummoned on the ordi- 
as uiuMary induciæ before explained. 


tioned! 
bitants 


o intitle the above privileged ſummonles, thoſe 
multiplepoinding and ceſſio bonorum included, 


aid, the benefit of the ſhort induciæ, they ſhould 
ough, Wzularly paſs upon bills for their warrants; al- 
ſeems Hough the practice of the ſignet is, to ſignet all 
eſe ſummonſes without any bill, providing 
ked ti ey contain two diets. 
Divide Bills are likewiſe required in expeding the 
ze diet llowing ſummonſes, vix. 
-) diet Adjudication, 
e veri Ranking and ſale, 
er way Reduction-improbation, 
„ thou Summonles for interrupting the preſcription 
ſanctift of real rights, (d) 
Declarator of baſtardy, or ultimus heres : 
nonſes Ind, in general, all ſummonſes which require 
e concurrence of his Majeſty's advocate. 
heſe bills paſs of courſe in the bill chamber, 
not cofJithout producing any warrant. 


(a) This ſummons, with its executions, muſt be re- 
orded in the regiſter of interruptions, within ſixty 
ays after the date of the execution: 1696, C. 19. 


The 


ple wak 
days; 
Ff ſix C 
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The ſummonſes which require the coneu If © for 
rence of the King's advocate, are thoſe in whid rne) | 
his Majeſty has an intereſt ; ſuch as declaratoiſ.'" his c 
of baſtardy, ultimus heres, &c. and alſo all ſui order t 
as contain a concluſion for improbation: whid knſes, in 
concurrence is uſually adhibited by the ſubſſ e factor 
tute-keeper of the ſignet, the Lord Advocate No ſuit 
clerk, or others authoriſed by his lordſhip fa les he r 
* that purpoſe. ritable « 
1672. By an act of ſederunt in 1672, ſummonſes co an he: 
taining two diets were ordered to be ſigned by ſued in 
the clerk-regiſter, or in his abſence, by one oF has on] 
his deputes, or the ordinary clerks of ſeſſion d to be 
This being deemed an infringement of the pri > courts, 
5 vileges of the writers to the ſignet, an act q tall t 
4. parliament was paſſed, which ordained, that al ent uri 
writs paſting the ſignet, called the ſignet of the To avoi 
Lords of Seſſion, ſhould be ſubſcribed by a wHeoned 
ter to the ſignet ; excepting only letters of dilW"ultituc 
gence in proceſſes before the Seſſion. r of tho 
Summonſes formerly were executed whule of reg 
blank, and they were fully libelled only when netime 
given to the clerk of proceſs to be called i ne. 
court. But this improper practice was checke That tt 
m_y 5.75, by two ſeveral acts of ſederunt, which required alted in 
Feb. 19. that all ſummonſes ſhould be filled up before ions fo 
74% executing. The univerſal practice now is, f“ dre 
libel all ſummonſes fully, even before figneting; Hon in 
lons, to 


except thoſe before the commiſſion of tiends. 
It 
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If a foreigner is purſuer, he muſt appoint an 


concu . 
in whit torney in this country, in whoſe name, jointly 4 
claratyMith his conſtituent's, the action muſt proceed, 


all ſuu order that the defender may recover his ex- 
: whicWnſcs, in caſe he be found entitled to them; 
e ſubſtl e factor or attorney being liable for the ſame. 


No ſuit can be inſtituted againſt a foreigner, 
leſshe reſide in Scotland, or has an eſtate there 50 
ritable or moveable. If he either reſides, or 1 
s an heritable eſtate in this kingdom, he may = 
> ſued in the ſame manner as natives. But if 
E has only moveable effects in Scotland, he is 


vocate 


ſhip fa 


es con 
gned h 


(1 

ſom Id to be ſo little ſubject to the juriſdiction of 

the pi courts, that no action can proceed againſt IT \ 
\ aR n, till thoſe effects be attached by an arreſt- 5 10. 

that ent mJuriſdichons fundande cauſa. | 

t of th To avoid the confuſion which formerly was 


caſioned in actions againſt debtors, by calling 
multitude of them in one ſummons, the num- 
r of thoſe defenders was limited to fix, by the 


Y A WI! 
of dil 


| while of regulations 169 5; and the rule, though wank = 

netime in diſuſe, is at preſent in general ob- gd 1 
* When : P 5 ſig. 1 
led in ance. 1770. 
heckel That the time of the Cover might not be 


* 


aſted in conſidering cauſes of no importance, 
tions for cauſes not exceeding 200 merks yg 
ots are diſcharged to be brought before the 
lion in the firſt inſtance ; unleſs for ſpecial 141 
ſons, to be ſet forth in the bill of the ſum- 487 
i mons, 1 


equired 
| before 
V 1S, to 
1eting; 
ends. 
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%. 


mons, and admitted of by the Lord Ordinan | ae head 


excepting, however, rſt. Cauſes purſued by meWinor re 
bers of the College of Juſtice ; 2dly, Actions roh, a 
debt due to merchants, vintners, and oth ppen t 
in burgh, for goods ſold by them to ſuch as H ziver 
not within the county where the goods are fie {ame 

niſned; becauſe of the expenſe that wort. 
otherwiſe attend recovery of the ſums in (fl Where 
pute. Advocations from inferior courts vnd mut 
likewiſe diſcharged, when the value was with Societi 
200 merks, which ſum is by a later ſtatute «fates an 
tended to 12/. ſterling. | e ſumm 
The ſecond exception above-mentioned, e delive! 
tained in the act 1672, is by the practice r, for h 
quently overlooked, in reſpect to the deſcripti commu 
both of purſuer and defender; actions bei rally, li 
brought againſt debtors without regard to The off 
nature of the contractions, or their reſiding Wtcreſt, a 
different ſhires, and that without pailing d alſo a 
bill as a warrant of the ſummons. d ſhore 
If the defender reſides in Scotland, he meen, wi 


1540. c. 75. 


be cited either perſonally, or where he has In choo 
actual reſidence for the time. If he is forth quired o 
the kingdom, he muſt be cited edictally at the mar 
market croſs of Edinburgh, pier and ſhore lire qu 
Leith. gudes.“ 
When the defender is minor, his tutors ail Vagran: 
curators muſt be alſo called; not perſonally nce, ma 
by name, but edictally, at the market croß ad burgt 


? 
4 
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Ordinan | ze head burgh of the ſhire where the pupil or 


| by menWinor reſides; or at the market croſs of Edin- = 4; 1m 
Actions Hrgh, and pier and ſhore of Leith, if the minor t. 1. 58, 
1d othppen to be forth of the kingdom. The indu- 


h as d ziven to the tutors and curators are always 


s are fie {ame with thoſe allowed to the minor him- 
at wou f. | 
ns in (ff Where a married woman is defender, her huſ- 


nd muſt alſo be called for his intereſt. 

Societies and bodies corporate, ſuch as magi- 
ates and council, public banks, and the like, 
e ſummoned collectively, when met together, 
delivering the citation to the preſiding mem- 


urts we 
as with 
atute e 


ned, C0 


ice ir, tor himſelf, and in name of the whole body 
eſcript-ommunity, or otherwiſe, by citing them ſe- 
ns bei rally, like other defenders. 


The officers of ſtate, when his Majeſty has an 

tereſt, are cited at the Exchequer-chambers, 

d allo at the market croſs of Edinburgh, pier 

d ſhore of Leith, on ſixty days, or ſixty and 

teen, when two diets are neceſſary. | 

In chooſing of curators an edictal citatioh is 1555. c. 3. 


rd to d 
efiding! 
ling al 


„ he mi 
je has! 


forth Wquired of all having intereſt, to be given * at 
Illy at the market croſs of the head burgh of the 33 
| ſhore hire quhair the minores hes their lands or ls 


gudes.“ „ 
Vagrants, who have no fixed place of reſ mu. 14 


tors al | 
(nally Face, may be cited at the market croſs of the Pil, Dec, Mi 
t croſ ¶ad burgh of the juriſdiction where they uſually Execution. 1 


A. S. 15 


Feb. 1723. 


1726. 


— 19 Feb. 


1742. 
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But, b 
ove re 
de ex- 


haunt: and in times of public diſturbance, 
ſons rehding where there is not tutus acceſſus a 
cited at the market croſs of the head burgh( 
the next ſhire ; application being made to i. Ad 
Court, and warrant granted for that purpoſe. 2. Ma 
On this head it is to be obſerved, in the ll 3 Ra 
place, that where the ſummons contains a rei 4: Ex 
ence to the defender's oath, in order to give if > Ch 
fect to ſuch reference, the citation muſt be gin 6. Tra 
to him perſonally, if within Scotland, but if fai 7: We 
of the kingdom, an execution at the mark ©: Mu 
crols, pier and ſhore, is held to be ſufficient. 9. Poi 
In every caſe where a ſummons is to be e. F * 
cuted againſt a defender as forth of Scotia which 
againſt tutors or curators, the officers of fiat hether 


and fo on, it muſt contain a ſpecial warrant et in 2 
that effect. . puble n 


A full copy of the ſummons te the ue ante 
be given to, or left for each defender, in ſol nd ca 
as concerns him, at the time and place of ex ich be ſ 
cuting. And if he is forth of Scotland, th tion of 

copies muſt he left for him at the market cn perſon, 
of Edinburgh, pier and ſhore of Leith ch 1 
ſpectively. The e: 

And this is to be underſtood to ct to uſt be f 
tors and curators, the officers of ſtate, and iF* 2 

nacte 5 ( 


other defenders, whether called as principal 


bear ex 


for their intereſt only. . 
the part 


LH 


But, by the acts of /ederunt eftabliſhing the ff 
DoVe regulations, the following ſummonſes are 4 


ance, pe 


CCe[ſus a i 2 
| burgh ade exceptions from the general rule: $4 
de toi. Adjudication, 

h urpoſe. Ml *: Mails and duties, 


Ranking and ſale, 


in the 3 * 
ns a ref 4. Exhibition ad deliberandum, 
0 give 5. Chooſing curators, 

t be gin 6. Tranſumpt, 

ut if fa 7 Wakening, 

e mark 8. Multiplepoinding, 


icient. 9. Poinding the ground, 
-0 be e. Forthcoming, 9 / 
ScotlafW! which may be executed without any doubles, 


hether the defender be in Scotland or not: 
ut in a ſummons of poinding the ground a full 
puble muſt be given to the heritor, and the 


S of ſtat 
varrant 


dein We to the common debtor in a forthcoming. 1 
in ſo nd in multiplepoindings the defenders muſt 14 
0 of eu ch be ſeryed with a copy, expreſſing the defig- 

nd, thr ation of the purſuer, as alledged debtor to ſuch 
ket eu bperſon, or as tenant and debtor of the rents of 
 eith ch certain lands, to be mentioned in the copy. 


The execution or return of the meſſenger 
Puſt be ſubſcribed by him, and by two witneſ- 
s preſent with him at the citation. And it is St. _ 
nated, © that all executions of ſummons hall 
bear expreſsly the names and deſignations orf 
dhe parties purſuers and defenders; and that 

72 - 92816 
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tue of t 
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The ma 
agent 
te-clerk 
iſtant, 2 


„it ſhall not be ſufficient that the ſame do y 
„late generally to the ſummons, otherwiſe th 
execution ſhall not be ſuſtained.” This enac 
ment is calculated to prevent many groſs abuſe 
and therefore merits more univerſal attentiq 
than by the preſent practice is beſtowed uponi 
In the vn of the ſummons, the days of con 
pearance are generally leſt blank till the meſſe 
ger return his execution ; in order that the wi 
may be filled up, ſo as to correſpond with tit 
days of compearance expreſſed in the citatia 
given the defender. For this purpoſe, the da 
of compearance are uſually expreſſed in tht 
ſummons thus; the and 
* days of next to come :” in which cal 
the citation muſt be given in ſuch time that the 
laſt diet may fall within a year from the dated 
* the ſummons. But if the words © next to come; 
t. 1.58. areleft out, the firſt diet may be made within! 
year from the date of the ſummons, and th 
ſecond diet within a year of the firſt. 
Both days of appearance muſt be in time d 
ſeſſion. But the Chriſtmas receſs is not, to thi 
effect, regarded as vacation; conſequently tht 
mducic of ſummonſes run, during that period 
in the ſame manner as if the Court was fittingWnted, w 
and if the days of appearance expire during thWriuer an 
receſs, the ſummons may be called immediatel]Wder's a 
on the Court's ſitting down. ot call 


HO ES A . Fre. a 
a ——— 
> \ * — 
_ . WG — >= F 
— — 2 - — 5 
* 


I” — y 
— x - E - 

— <> eo — 
2 — 


A lu 


{ 
. 
N. 
ws Fi 
1s 
3 
1 
* 
»- 
* 
5 3 
\ 2 
11 
4 
24 FJ 
1 
Ft 
# 
v " 
7 
N 2 
— 
of 
. 
7 
1 
15 HB 
1% 
PC 
bp 
1 
— 
N 
ö ö 
1 
a 75 
430 
1 9s 
= 15 
. 
5 
if 
VF 
- „ 
1 
48 
1 
: 383 
41 
. 
zi 
1.8 
vu n 
il 
7 
o . 
ad 
2 
#1 
"t 
104 


— noe. - 


3 
33 


ne do vs ſummons may be called in Court any time 
rwiſe thin a year from the laſt diet; but if not called 


his ena( 
ſs abuſe 
attentig 
1 uponi 
3 of con 
e meſle 
t the ui 
with th 
» Citatidl 
the da 
| in th 


hin that period, it falls altogether. If the de- 
der, however, wiſhes to bring on the cauſe, he 
ntitled, any time after the days of appearance 
elapſed, to enter a proteſtation at the minute- 
xk, which may be extracted if the purſuer 
2s not call his ſummons, and get the proteſta- 
n ſcored within twenty-four hours after it is 
id in the minute-book. If proteſtation is al- 
ed to be extracted no further procedure can 
had on the ſummons; and the defender is 
itled to 10 J. Scots of proteſtation- money, 
ich he may recover by ſummary diligence, in 


hich ce of the extract. ; 
that tt ihe purſuer ſhall call his ſummons, but ſtill 
e date offline to proceed, the defender may again en- 


to come, 
within! 
and 


a proteſtation for not inrolling and inſiſting; 
nich, if not attended to, may again be extract- 
, and the proteſtation- money recovered as 
fore. 

The manner of putting up proteſtation is this: 
? agent for the defender lodges with the de- 
te-clerk, whom he wiſhes to employ, or his 
iſtant, a note expreſſive of the proteſtation 
; ſittingWoted, with the names and deſignations of the 
ring thWriuer and defender, and the names of the de- 
ediatelWider's advocate and agent thus: © Prot“. for 
ot calling and inrolling A. againſt B. the 
* ſums. 


time d 
t, to thi 
ntly tht 
t perioc 
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| e ſummons dated and ſigneted in the mont 
| « Augult laſt or fince, - Per C—-. D. Agen 

To which the depute-clerk, or his aftiſt 
ſubjoins the date, and the mark of the offi 
which is always the initiaꝭ letters of the firna 
of the two principal n and the dept 
thus: 


is fee 
ring the 
Mons, 1 
This wa 
hen put 
es out 
ceed fo! 
iced. 

f the ſu! 
the cler] 
a year fr 
ö is ſaid 
ing bec 
ng exec: 
days of 
It has been already ſaid that proteſtations n be put 
be got ſcored, upon producing the ſumm e, in tl 
with a calling upon it. It may likewiſe 
ſcored by producing the ſummons to ſhoy t 
the days of compearance are not elapſed ; bel 
which time the purſuer is not bound to proctt 
But if in one or other of theſe ways the) 
teſtation 1s not ſcored in due time, the keepe! 
the minute-book will give out a warrant fort 
? | tract; which he does by returning the befo 
mentioned note, on which he puts a marking 
this purpoſe: © Edinburgh, xt December, 17 
Given out to be extracted, L. 


- 
F —Ü to er OO PO ES IO 


x Nov. 1790, Proteſtation, 

« M.M.B 

'Fhis note the clerk then delivers to the kee 

of the minute-book, who inſerts the fubſtance 
it among the other proceedings of Court, that 
may come to the knowledge of the purſue 
His agent; the keeper receiving a fee of. 


A.S. ch ſhilling for his trouble. 
Aug. x776. 


ntioning 
akening 
Vhere n 
rſuer mes 
ing of th 
to table 
o diets; 1 
neceſſary 
abling « 
inſtituti 
es migh 


a table or 
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moni fee for giving out this warrant, or for 
). Ager ring the proteſtation on ani of the 


8 aſtiſt 
the ofli 
e firna 
- depu 


mons, is one ſhilling. - 

This warrant, with a copy of the ſummons» 
hen put into the hands of an extractor, who 
es out an extract, on which diligence may 
ceed for the proteſtation-money, as before 
iced. 5 

the ſummons ſhall have been duly called 
the clerk, but no proteſtation is put up with- 
2 year from the date of the calling, the pro- 
is ſaid to fall aſleep, and a ſummons of wa- 
ing becomes neceſſary; which ſummons 
ng executed againſt the original purſuer, and 
days of citation elapſed, proteſtation may 
n be put up, for not inſiſting in the principal 
iſe, in the ſame manner as before directed, 
ntioning only that it 1s © eee on a 
akening.“ 

Vhere no proteſtation 1s neceſſary, and the 
Fuer means to bring forward the cauſe on ex- 


tation, 
IJ. M. 
he kee 
bſtance 
irt, that 
purſue! 
ee of ( 


ation n 
ſi Umm 
cewiſe 
ſhow ti 
| proce 


the ing of the induciæ, the firſt thing to be done 
keepeſſſto table the ſummons, providing it contain 


nt fort 
e belo 
arking 


diets ; if it contains only one diet, tabling is 
neceſſary. | 


er, 17) 


E 


es might be called and decided in the order 


2 table or roll, to be made up according to 
| : the 


abling of ſummonſes was ordained by the st. 1537. 
inſtituting the College of Juſtice, that the *** 
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be Wn mage 
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gt. 1672. 
c. 16. § 1. 


the date of ſuch tabling or preſenting. | 
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ning the 
tenders. 
The ſun 
ders nai 
> then g 
tant, w 
mornii 
urſday 
ne to th 
e-bar, t 
les. 


is the 


date was aſcertained by the clerk markin 
upon the back of the ſummons ; for which x 
was paid him. This order of calling ſumma 
was taken away by the act of regulations 16 
which ordained that all proceſſes ſhould be. 
cuſſed according as the parties are in re 
neſs: but the form of tabling is ſtill contin 
on account of the clerk's tee. 

The ſummons being preſented to the cle 
collector, with 25. 94. 5, the ordinary dues, 


marks 1t on the back thus : 
12 Nov. 1790, tabling paid,” attend, 
« EA uk the 
after which he returns it immediately to! ned for 
perſon by whom it was preſented. ender's 
The agent then writes, on the margin of ¶ ate's 
firſt page of the ſummons, a note for calling} ma) ha 
bearing the lawyer's and agent's names, the nu calling 
or title of the ſummons, with the names MPPEara 
deſignations of the purſuer and defender, ler, the 
this manner: „Call, per Mr. A. advocate, mer: 
agent, ſummons of declarator, C. againſt I 
When there are more than fix defenders, 
above note, or partibus, as it is called, . 
thus: Call per Mr. A. advocate, B. ag he pu 
* ſummons of declarator, C. againſt D. : defends 
„others, as per roll.” This roll referred to, Her whic 
in the —_ words with the partibus, only ſ m whon 


join | 
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ing. Ing the names and deſignations of all the 
markingW-24<15- 
chich he ſummons, together with the 1 of de- 
ſummol ders names, when they exceed fix in number, 
ions 1 then given in to the depute-clerk or his 
11d be tant, who carries them to the court; and in 
in r morning, at nine clock, now uſually on 
continWuriday and Saturday, before the Ordinaries 

ie to the outer-houſe, he reads aloud, at the 
the ce bar, the partibus and roll of the defenders 
7 dues, ss. | 

is the bufineſs of the advocates clerks then 
id,. attend, aud to cauſe the clerk of proceſs 

« E. ik the name of ſuch lawyer as may be re- 

Ty to ned for the defender; for which purpoſe the 
| ender's agent muſt previouſly furniſh the 
gin of Þ'o<ate's clerk with a note of the parties, that 
calling may have the action 1 in view, at the time of | 
the nue callings. 


Appearance being thus marked for the de- 
der, the clerk completes the partibus in this 
Inner : 


ames 4 
der, 
ocate, 


zainſt! Tzth November, 1790. 


ders, „Act. A. alt. F. To ſee agent G. 
led, „ M. M. B. 
B. ag he puts the ſame marking on the roll of 


D. defenders names, where ſuch roll is neceſſary. 
red to er which he delivers all back to the agent 
only i m whom they were received; and a copy of 

Join | G the 
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the roll, with the clerk's marking, is made g 

and affixed on the walls of the outer-ho 

when the ſummons 1s put to the roll, in man 
after mentioned. 

When there are feranal defenders, ſeveral 
vocates may be employed, which often happe 
in actions againſt debtors; in which caſe t 
advocate for the party principally concern: 
or otherwiſe the eldeſt on the faculty lift, isl 
titled to get out the proceſs to ſee, and 

clerk makes out the partibus in this w 
« Act. A. alt. F. for M. to ſee, and to acqua 


eld to b 
kes a de 
lie over, 
years C 
ce duly 
Where 
> ſummo 
rulation- 
But, wh 
vocate f 
ruſal of 

order to 


« H. for L.“ and ſo on. bs head 1! 
If at the calling, appearance ſhall be enten; callec 
for none of the defenders, then the partibu all be 
made thus: ON the writ 
«* 13th November, 1790. U far as 

Act. A. alt. abſent ; To the roll. ventory 
M.M.3W the writ 

If, by any overſight, the ſummons ſhall HH given or 
be allowed to go in abſence, while a lawyer H. lodge 


been truly retained for the defender, the cl before t 


| will amend the partibus, upon immediate api fender r 
| cation, thus, Thereafter appeared F. for W up and { 
ö defender, to ſee; G. agent. tences.” 
| | M. M. B.“ The for 
| Though this calling i is not in preſence of tt minu 
| judge, and the appearance is entered only Wons, whi 


an advocate 5 clerk, in his maſter's name, ye Mtc, to th 
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made q 


iter-ho 
in many 


eld to be a judicial ſtep of procedure, which 
kes a depending action, that, though allowed 
lie over, may be wakened at any time within 


everal Mee duly made, it cannot be repeated. . 

1 happꝗſ nere the defender makes no appearance, Ad regul. 

caſe 8 ſummons may be inrolled in the next week's N 

Oncemgulation-roll. 

lift, 15 WW ut, when appearance is regularly made, the 

and W:ocate for the defender is intitled to have 

this "Fruſal of the ſummons and writs founded on, 

acqua order to prepare himſelf upon the cauſe. On | 
bs head it is enacted, * That when a ſummons 4. 8. rr 

e enten;; called, and given out to be ſeen, there 9 8 mY 

dartibu, 


ſhall be given out therewith an inventory of 
the writings founded upon by the purſuer, 
1790. Wi far as the ſame are in his power, which in- 


3 ventory ſhall be ſigned by his advocate; and 


(hall th 
wyer | 
the cle 
ite app 


given out with the ſummons and inventory, 
o1 lodged with the clerk of the proceſs, at or 
before the time of outgiving, that' the de- 
tender may have an opportunity to borrow 
. fort up and fee the ſame, before preparing his de- 
tences.” | 

M.B. 

ce of ort minute is made on the back of the ſum- 
only ons, which is ſigned by the purſuer's ad vo- 
e, YI itc, to this purpoſe : © Edinburgh, 13th No- 
| G 2 « yember, 


the writings therein ſpecified ſhall either be 


The form of giving out the proceſs is this ; a 


years of preſcription. And the calling being A.s. 26 
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s that, 
mmons 
parate 
tory an 


* vember, 17900. Given out this ſammy 
« with execution thefeof fubjoined, and wi 
founded on, as per inventory, to Mr. F. toſs 

If at the calling by the clerk an advocy 


has been, by miſtake, marked for the defend in!iſt 1 
f who is not retained by him, he immediate ing th 
on getting the proceſs; makes a return, in ti er's lib 
terms : © Edinburgh, 13th November, 1% turn ar 
Seen and returned as not for the defender." pon by 
Ini conſequence of this return the ſurnmaWower, v 
muſt go to the regulation-roll, and not to is advoc 
roll of ordinary actions, as it would have doiWiſicd ſh 
had appearance truly been made for the Murſuer, 
fender; in order to which it muſt be previoulfiWc(s, at 
carried back to the elerk who called it, wiſith the 
ſubjoins, to the adyocate's return, a marking, Wn oppo! 
theſe words: © In reſpect of the above return Wane, be 
not for the party, To the regulation-rolle defer 
After which the ſummons may immediately Ne ſum 
put in the regulation-roll accordingly. ounded ( 
But when the advocate, to whom the terware 
ceſs is given out, has been properly marked iPuce any 
the defender, he mult return the proceſs; vi hich he 
defences, within fix days after the outgivinWc time 
st. 1672, With a minute ſubſcribed by him, on the baÞolinary 
10.520 of the ſummons, in theſe words: Seen aner, the 
« returned with defences apart.” he delay 
With regard to theſe defences, the late act This act 
ner one, 


ſederunt before quoted is very explicit. It a 
| dal 
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„When the defender returns the , 8. ,, 
3 he ſhall therewith return, upon a "Po cs 
parate paper, his whole defences, both di- 
tory and peremptory, ſtating the facts he is 
inſiſt upon, and explicitly admitting or de- 
ying the ſeveral facts ſet forth in the pur- 
er's libel, and ſhall, along with his defences, 
turn an inventory of the writings founded 
pon by him, ſo far as the ſame are in his 
ower, which inventory ſhall be ſigned by 
is advocate ; and the writings therein ſpe- 
ited ſhall be given to the advocate for the 
urſuer, or lodged with the clerk to the pro- 
cs, at or before returning the ſummons, 
ith the defences, that the purſuer may have 
n opportunity to borrow up, and ſee the 
ame, before the calling of the cauſe; and if 
he defender ſhall fail to return deferices with 
ne ſummons, or to produce the writings 
ounded on by him as aforeſaid, or if he ſhall 
terwards ſtate any new defences, or pro- 
luce any writings unduly kept up by him, 
rhich he might have ſtated and produced at 
he time of returning the ſummons, the Lord 
Dminary ſhall immediately award to the pur- 
uer, the yon, a which he has W by 


This act of ſederunt does not 18 from a A. s. ft 
ner one, which declares that, if by reaſon 5 


St. 1672. 
c. 16. § 21. 
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* of new diſcovery, the defender be obligelf ther de 


alter any part of his anſwers or defences, th ks har 
he give in that alteration in writing, fa. of t 
ders ar 


„eight hours at leaſt before hearing; and, 


* that caſe, ſhall be obliged to pay thirty Mees and 


lings ſterling at leaſt of coſts, to the purſit days. 
« And in the ſame manner, if the purſaer uble is 
* obliged to amend any part of his libel, he ſi being « 
In order 


e likewiſe give in the amendment in vriti 


« ſo as the defender may have opportunity Meſſes, 
« ſee it forty-eight hours before hearing; a leeing 
« ſhall pay the foreſaid ſum at leaſt of coſt horiſed 
the defender: and that the giving in of lui advoca 
« amendments and alterations, whether up '5 J<tal 
« Hhel or defences, be intimated by the cure com 
in the outer-houſe, at the intimation of bl. Scot: 
„bills; and that the intimation be marked plaint 
the clerk on the back of the amendment,” I be paid 
Ihe latter part of this act, regarding intingf® the pc 
tion, has gone into diſuſe. The ſame may! dy is th 
ſaid as to the exaction of the thirty ſhilling r Ordu 
colts; which is to be regretted, as defend ers, up 
have often nothing in view but to protraQtl ending 
cauſe, by giving in their defences piece- mea. the p 
When there are more defenders than one, . d alſo pa 
advocate to whom the ſummons is given 0 To prev 
ſhall return the proceſs in four days, which ſ®>9ther, 
he in the clerk's hands for ſix days thereaftt ording 
during which time, any advocate appearing i oled; f 
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ther defender, may ſee. the proceſs in the 
rk's hands, and borrow up the ſame for the 
ce of twenty-four hours. Theſe other de- 
ders are alſo ordained to give in their de- 
ces and the vouchers thereof, within theſe 
days. But in practice much irregularity and 


obliged 
ences, tl 
ing, fo 
3 3 and, 


; A. S. I 5. 
thirty 


Feb. 1723- 


1e Purlu 

b, uble is occaſioned by this laſt part of the act 
el, he I being duly attended to. | 

in writ order to prevent the undue keeping up of 


ceſſes, after expiry of the ſix days allowed 


ne : St. 1672. 
ring; 2 leeing them, the act of regulations 167, 4 we. 
of coſt H Phoriſed the ordinary on the bills to fine 

in of advocate in 3/7. Scots for each day the pro- 


ther ul is detained after requiſition by a notary, and 


the cle ere complaint is made by the purſuer; and 
on of 1 Scots for each day it is detained after the 
narked Hnplaint is given in: one half of which fines 


be paid to the purſuer, the other to be put 

o the poor's box. But the moſt effectual re- 

dy is that in preſent uſe; which is, for the 

d Ordinary on the bills to grant warrant to 

cers, upon complaint of the purſuer, for ap- 
hending and incarcerating the party who de- 

ns the proceſs, till ſuch time as he return it, A. 8. rx 
d alſo pay the macer for his trouble. een 
To prevent any undue preference of one cauſe 


another, the judges are directed to proceed S7. 12. 
C C.I6.J 1. 


ment,” 
1g intin 
1e may 
hillings 
defend: 
rotradt tl 
e- meal 
n one, f 
given 0 


hich ſl 
\ereaſid ording to the order in which the cauſes are 


earing i oled; for which purpole books of inrolment 
anoti | are 
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 outer-houſe. _ 


divided into two parts. In the firſt part 
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are ordered to be kept both for e's inner 


ſpenſior 
ainin 
urſday 
The ke 
ule ea 
elve to 
> inroli 
be a va 
day pri 


Two of theſe books are SA to bel 
for the outer-houſe ; in one of which are ty 
inſerted ſuſpenſions, advocations, remom 
ejections, and recent ſpuilzies. This is ci 
the ſiſbenſion-roll, and is called upon Tuei 
and Wedneſday. But by the preſent prad 
it is confined to ſuſpenſions and advocati 
removings, ejections, and ſpuilzies being iii rpoſe u 
in the roll of ordinary actions. ation. 

The other book is appointed to conta The m 
roll of all other outer-houſe cauſes, hic nmons 
therefore called the ordinary action- roll. paper, 
ſome ti 
che ca 
dency 


placed ſummonſes where no compearanc 
made for the defender, and proceſſes of redudi 


remitted from the inner- houſe upon warrants, who 
diſcuſs. This part of the roll goes command t 
under the name of the regulatiou- roll. The Thus 


ter part neceſſarily comprehends all action cation i 
included in the juwſpenfion or regulation-roll ; 1 
therefore to it exclufively the name of ordi 


action-roll is uſually applied. k 
This roll is, by the ſaid act of regulations, 
pointed to be called on Thurſday and the 
maining days of the week. But the practic The im 
to call the firſt part of it, to wit, the regulatiWne tern 
roll, upan Wedneſday, immediately after JW word 


ſuupe 
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ſpenſion- roll is finiſhed, The latter part of it, 


je inner 
| 1taining the ordinary actions, is called on #1 


{ to be urſday and the following days. v1 
ch are i The keeper of theſe rolls attends in the ſeſſion- $1 
remorWu!: each Saturday, during the ſeſſion, from | 
his is eelve to two o'clock, for the purpoſe of receiv- 
on Tu inrolments: and when Saturday happens A. 8. 26 
ent pi be a vacant day, the rolls are taken up on the J. 2768. 
dvocatiWday preceding. He attends alſo for the ſame 
being uWrpoſe upon the laſt Saturday of the Chriſtmas _ Dec. 
ation. 
conta The method of inrolment is by giving in the 


„ Whichhnmons to the keeper of the rolls, with a ſlip 
roll, paper, bearing a note in writing, which varies 
it part ¶ ſome trifling degree, according to the nature 
Dearancel the cauſe to be inrolled ; but the general 


f redudiWdency of it is to ſhow the nature of the pro- 
warrants, who is the clerk to it, the names of the par- 
comma, and the advocates and agents who conduct 
Theiß Thus the note given in for inrolling an ad- 


actions 


cation is in this form: 


n- oll; 1 
of ordu Suſbenſion- roll. 
| K. Advocation, A. againſt B. 
lat ions, Per C. et D. 


1d the! 
practice 
regulati 
after | 
ſuupe 


E. and F. agents. 
The inrolment of a ſuſpenſion will be in the 
ie terms; only after the clerk's mark K. 
word ſſpenſion will be ſubſtituted in place #5 
| H of Bet 


inrolling on the ſummons, which he then retun 


A. S. 9 Tuly 
1799. 
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of advocation. If either of them have been ey 


; iſhing t 

cuted as a ſummons, and called in abſence, ti L hr 

; 8 : 0 | 

note will bear accordingly ſuſpenſion in abſent dich. t! 

advocation in abſence,” &c. with the names hs 90 
2 | 


the advocate and agent for the advocator onj 
but in ſuch caſe it is neceſſary that the abſe 
party be ſpecially deſigned, a circumſtan 
otherwiſe not required; the bare mention of th 
parties' ſirnames being ſufficient where appea 
ance has been made. 

This remark is equally applicable to inn 
ments in the regulation or ordinary action-ril 
which vary from the above form only in tl 


cher f. 
ade on 

e practi 
The 1t 
ns, in 

y of thi 
ſion, o. 


er ſeſſio 


| g Wo all tl 
name of the particular roll, and in mentioniii 5. 
Ha: | Proceſs 
the nature of the action, as“ ſummons of decli 6 of 1 
. « 15 
* rator,” * ſummons of wrongous impriva . a; 
5 5 aainſt in 
„ment, “ſummons of ſpuilzie,” and ſo d 3 


as the caſe may be. 
f ed to ſ 

The note of inrolment and ſummons beig 
durſe of 

produced to the keeper, he marks the date 


to the in-giver, keeping the note, in ordert 
enable him to inſert the cauſe in the proper bo 
of inrolment: and it is his duty, on the Mondy 
thercatter, to attix on che wall of the outer-hou 
a roll of the cauſes, according to the order 
the book, which are to be heard that wee 
This roll is, by a late 1egulaiion, ordered to“ 
printed, in conlideration whereof, and of fu 

| Nifhun 


been en 
ſence, ti 
n abſent 

names ( 
ator on) 
the abſe 
cumitan 
tion of th 


'e appet 


to inn 
2ction-ril 
Ay in d 
entionin 
s of deck 
impriſo 


nd ſo d 


ons bein 
e date 
en retun 
1 order! 
oper bo- 
3 Monda 
iter-how 


order d 
at week 
red to 
d of fu 

nifhu 


Prelimmaries. [3 [ 5 | | 

hing the practitioners with copies, the fee of Þ4 

rollment is augmented to 2. ſterling; beſides 

nich, the perſon inrolling pays one penny to 

e houſe-keeper, or ſervant attending; and no 

cher fee can be demanded for inrolments 

ade on the laſt days of the ſeſſion, which was 

e practice formerly. 

The ſuſpenſion-roll, and roll of ordinary ac- A. s. 25 
Feb. 1723. 

ns, in the outer-houſe, cannot be called on 5 ;. 1 

y of the laſt nine ſederunt days of the winter — 19 Feb, Aa 

lion, or laſt ſeven ſederunt days of the ſum- 7 1 | 


er ſeſſion ; but the regulation-roll is called du- . 


ng all theſe days. 


Proceſs for payment of miniſters' ſtipend, pro- st. 1695. 
ſs of wrongous impriſonment, and proceſs 
rainſt inferior judges, who negle& to execute uo: 
e laws for preſervation of the fiſhing, are en- — 1705. 
led to ſummary diſpatch, without abiding the 
burſe of the roll. | 


Ha 
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mary 
ZN mand | 
| CHAP. Il. aptly 
8 Ordinary proceſs in the outer-houſe. 4 oY 
| | the e 
SECTION I. . 
Proceedings before imme. is pronouncelW'ch he 
| upon 
HEN the cauſe is called before the Ly ney pa 
Ordinary in the outer-houſe, it is Hr the 2 
duty of the advocates for the parties to be rei neceſſa 
to debate, and the agent for the purſuer i er-hou 
Pre viouſly have lodged the proceſs in the clenMiinary 
A. A. 20 hands, with all the writings founded on. If Hau the 
33755 77 defender is abſent, the purſuer is entitled WM The 
proceed in the cauſe, and to get decree imme. day, 
ately, in caſe his libel be proved; but if a p Lord 
ö is requiſite, a term will be aſſigned for prowiheruwiſe 
accordingly: and the defender cannot be rep tte act. 
ned againſt ſuch decree or interlocutor, but uM the | 
on payment of 10s. at leaſt, or ſuch greater lu cauſe 
as the Lord Ordinary may think proper to ui interef 
dify. And in caſe of his being cited as witilcc<deq 
Scotland, and allowing decree to be pronoun from 
= 705 in abſence, he cannot be reponed without piſſMeceſs, * 
ing an amand of 209. reneral 
— 20 Nov. If the purſuer be not ready, the proceſs 1M. to 
F7II.S5, a 
neithei 


be deleted out of the roll, to be again tnrolleds 
| Ole 
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inary form; but if the defender appear, and 
mand proteſtation for not infiſting, it ſhall be 
-rtly granted, and the proteſtation ſhall not 
called but upon payment of 10s. at leaſt, 


we belore. This is called a judicial proteſtation ; 

| the effect of it, when once extracted, is to 

ilzie the defender from that /tance, after 
ronouncaWich he is not obliged to anſwer till he be ci- 

| upon a new ſummons, and the proteſtation- 
e che Wncy paid. 
it is the abſence of the advocate for either party 
o be real neceſſarily occaſioned by his attending in the 
rſuer ni er-houſe, when the cauſe is called, the Lord 
the clerk dinary is required, by the act of regulations, gt. 71652. 
n. Ii:1! the cauſe next day, if deſired by the par- 10. 3 20g 
ntitled The practice is, to call fuch cauſes the 
e MM day, after finiſhing the reli of the roll; if 
If a PO Lord Ordinary have time for doing ſo; 
r prog erw iſe they are called next day. agreeably 
t be regte ac. 
„but ir the parties be in the view of making up 
eater ul cauſe in an amicable manner, or ſee it for 
er 8 uu intereſt of both that it be not immediately 
as witußgceeded in, the Lord Ordinary will, on a mo- 
onounc from the bar, make aviſundum with the 
nout PiſWceſs. This interlocutor making aviſandum 

general terms, is not underſtood to ſend the 

ceſs Wc to the Lord Ordinary, for his adviſing 
arolled! neither does it hinder the parties from in- 
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Vhen : 
obtain! 
ung of 
ured, 


rolling and proceeding in the cauſe, wheng 

they pleaſe, or their agents from borrowing 

proceſs from the clerk, when they have oc 

ſion for it: all which ftands otherwiſe wh 

A.S.20 aviſandum is made with any debate or partic 
n . lar paper in the cauſe. | 

1675 From the acts of ſederunt we before cite 

Jan. when treating of the preliminaries of procel, 


1726. § 5. : l | 
19 might be inferred that an amendment of a li 


other 

ty has 
endmer 
n; wi 
ule to ad 


Feb. 1742. i 3 | b 
as to be admitted, in initio litis only; and ti 4 dr: 
it muſt be proponed before a calling of t 5 ” 
. . V Ie 
cauſe. For the ſake of regularity and diſpat p 
| advoct 


it were to be wiſhed that this could always 
done; but to avoid the trouble, expenſe a 
delay that would neceflarily be occaſioned, 
bringing a new action, theſe amendments a 
in practice frequently allowed, although 1 


te his 1 
coeds 5 

ences 0! 
nele a1 


given out to the other party to be ſeen, fort 51 ny 
eight hours before the calling, in terms of f * 550 
act of ſederunt : nay ſometimes they are 4 ry. 
mitted after ſeveral ſteps are taken. Tit 0 7055 
however, ſeems to be clear, that if a cauſe ſſi 
be carried the length of litiſconteſtation, by * 0 
proof being allowed, an act extracted, and 15 11 
forth, no amendment of the libel is compete To + 
and the remedy left to the purſuer is to bring To tl 
ſupplementary action, which may be remittt 1 

9 ; : o th 
to and conjoined with the action already W RE 


court. 


Wh 
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whene 
rowing t 
have oc 
wile wh 
Dr partic 


obtain it is, to give in a note in writing, at a 
ung of the cauſe, ſpecifying the amendment 
uired, This note the Lord Ordinary allows 
other party to ſee till next calling. If the 


endment being allowed, he 1s heard there- 
n; when the Lord Ordinary will either 
uſe to admit the amendment, or will allow it 
be received, as he ſees fit; after which the 
ties proceed to the merits of the caule. 


fore cite 
procels, 
t of ali) 
and th 
ng of t 


1{patc 
e advocate for the purſuer firſt proceeds to 
ae. ö ite his libel, and the grounds upon which it 
2 f cceds; and the defender next propones his 


ences or exceptions, 1n their proper order. 

eſe are either dilatory or peremptory. The 
ure and effect of a dilatory defence is only to 
y and defer the action; that of a peremptory 
„to extinguiſh it completely, and operate a 


[ments 1 
1ough 1 
en, fort 
ms of tl 
y are 4 
en. II 


aue the firſt fort, therefore, are, all excep- 
tion, U FOR 

d. an Io the purſuer's title, 

Je tell To the torm of the action, 

WM B nel To the form of citation, 

r. . To the competency of the court, 

Iready Jo the particular judge before whom the 
| 


caule is brought ; 
and 


Wh 


Vhen any amendment is wanted, the way 


ty has any objections to propone againſt the 


hen both parties come prepared to debate, 


petual abſolvitor in favour of the detender. J 


— NERDS 
. — 

* * 

vs, 2 


7 


eee eee n . 
1 I tus 4c 3 A aa 
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cleclinatony defences, rather th 


A. S. 11 
Aug. 1777. 
85. 


EN 
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and others of the like nature. The two 
mentioned are, ſtrictly ſpeaking, to be ft 


t ſo a- 
aker, 

If the! 
ty, th 
ting th 
> ProPO 
e; the 


It was already obſerved that at 
proceſſes, all defences both dilatory and peren 
tory muſt be proponed ; a regulation exceedi 
ly proper, as the parties are thereby enabled 
proceed and debate upon the peremptory ( 


: | wers, 
fences, in caſe the dilatory defences ſhall hender 
over-ruled. But if, on the other hand, Meceds 

7 


dilatory defences ſhall appear to the judge to 
of ſuch a nature as to merit an abſolvita 
favour of the defender, the Lord Ordinary 
give judgment accordingly, without oblip 
the parties to debate the peremptory defen 


proponed, 
In every caſe the defender muſt take care: 


ate fol 
10r8. 

The vi 
wed, \ 
amer 
el, was 


to proceed to his peremptory defences with * f 
at the ſame time ſtating ſuch dilatory defenne vie u 
as he means to inſiſt on; becauſe his doing merly x 
will be held as paſſing from all detences Mads twe 
dilatory nature. g of th 
After the advocate for the defender Ml be x 
have ſtated fully his defences, the advocate nd. I. 
the purſuer is heard in anſwer; to which ins {hall 


for the defender, is intitled to reply ; and 
the Lord Ordinary find it neceſſary, the dehth certi! 
proceeds by duplies, triplies, and ſo on, till Whice ſhall 
argument on the point at iſſue be comp'Mently + 


or ax 
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he two Wil: { as the defender may always be _ laſt 


« be | aker, if he inſiſt upon it. 

ry. If there be more than one advocate for a 
ie ret ty, the junior advocate opens the debate, by 
nd pereq ting the grounds of action, and the defences 
exceed 


proponed by the junior lawyer on the other 
enabled 


nptory ( 
es ſhall 


wers, after which the /enwor lawyer for the 


e; then the ſenior advocate for the purſuer 


fender replies, and in this way the debate 


A. 8. 1 Jan. 
1726. 


hand, ceeds, as before mentioned; the eldeſt ad- 
judge fate for any party always pleading after his 
blolvitoM;.rs. 

dinary he view in making the regulations before 
it obliegt ed, with regard to giving in full defences, : 


Y detenlW: amendments either of defences or of the 
eh, was to bring the merits of the cauſe, as 
ly as poſſible, before the Lord Ordinary, in 


: firſt ſtage of the proceedings, With the 


ke care! 
es with 
y detent 
is doing 


merly produced, ſhall be lodged in the clerk's 
ences 0 


nds twenty-four hours at leaſt before the cal- 
g of the cauſe; and the particular clauſes 


— II Aug, 


1787. 


ne view, it is provided that all writings, not — 20 Nov. 


1711. 5 6. 


nder M be marked on which paxties intend to 
lvocate ind. It is likewiſe ordained that all allega- Ib. 5 16. 
which ns ſhall be proponed at leaſt before any re- 
y 3 2008+ or application to the Lords in preſence ; 
the dent certification that no new allegation or de- 


MN, till! 
compł 


ce ſhall be heard, unleſs it ſhall have come 


ently to the knowledge of the party ; and 
Y wherever 


A. S. 20 
Nov. 1711. 


$ 17. 


fend an action, unleſs ſpecially cited theret 
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dinary 
if the 
ſe, he 
midera 
baun tf 


wherever that is alleged, it ſhall be inſtrud 
by oath; and in any event the proponer {| 
pay a fine to the other party, for his expen 
to be modified as the court may ſee cauſe. 

By the ſame act it is further appointed th 


where an allegation is offered to be pron proce! 
ſeripto, the purſuer or defender who is poſlelgJ'< ; an 
of the writings ſhall inſtantly produce thenfWrs th. 

er WH 


and if he ſhall allow a term to be aſſigſed, a 


diligence to be granted for recovering writinn(elt, * 
in his own poſſeſſion, he ſhall pay a fine to le, he. 
other party, not under forty ſhillings ſterli Hole Lc 
to be modified at the pleaſure of the judge. taken 

kes thi 


Though generally no perſon is obliged to d 
king e 
hen he 
gs, or 
rtan ce 


yet, as it ſometimes happens that all parti 
having intereſt in the iſſue are not called, thi 
are intitled, on getting notice that ſuch cauſe 


commenced, to compear and oppoſe the pu But it 
ſuer's plea, if they ſo incline. In order to thi rcaſoi 
however, they mult inſtantly verify the inte at the 
they have in the cauſe, by productions made Me rele- 
the clerk's hangs, Theſe the purſuer is allo atter © 
to ſee, and parties will be ordained to be rea ned a. 


oven, 

Ie CONC 
| which 
the C 
Ir as t! 


to debate againſt next calling. This is call 

a compearance incidenter, or a compearance ſi 

one's intereſt. 5 

If parties ſhall be fully heard at the fir 

calling, and the faQs all aſcertained, the Lon 
Ordina) 


e inſtruq 
oponer fl 
is expen 
cauſe. 
Dinted th 
be pron 
is poſleſh 
uce then 
igned, of 
ig writin 
fine to tl 
Zs ſterlin 
judge. 
ged to d 
d theret 
all parti 
led, th 
ch cauſe 
the pu 
ler to th 
he intere 
s made! 
is allowe 
be read 
is call 
rance fl 


the fir 
the Lon 
Ordinan 
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dinary will immediately pronounce judgment; 
if there appear to him any difficulty in the 
ſe, he will take the matter to more deliberate 
nideration with himſelf: this is called avi- 
dum to the Lord Ordinary; which the clerk 
proceſs accordingly minutes under the de- 
te; and purſuant thereto the Ordinary con- 
ers the pleadings uſually for ſeveral days, 
er which he either pronounces judgment 
ſelt, or by reaſon of the difficulty of the 
ſe, he declares he will take the opinion of the 
wle Lords, in which caſe the cauſe is ſaid to 
taken to report. The Lord Ordinary often 
kes the cauſe to report without previouſly 
king aviſandum therewith to himſelf, either 
hen he ſees difficulty at the time of the plead- 
gs, or when the point at iſſue is of great im- 
rtan ce. | 
| But if the proceſs be not ripe for a deciſion, 


$ rcaſon that the facts are not aſcertained, all 


at the Lord Ordinary can do, is to determine 
e relevancy ; that is to ſay, ſuppoſing the 
atter of fact libelled by thewpurſuer, or op- 
ned and inſiſted on by the defender to be 
oven, he determines how far it would infer 
ce concluſions which they reſpectively draw; 


| which caſe the judge is ſaid to find the libel 


the defences proponed relevant, and in ſo 


ir as they are ſo, he admits them to proba- 


3 * tion, 


St. 1429. 


c. 125. 
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ſt reſo! 
Id be 
[wear « 
nd to 
les it n 


tion. The parties then muſt condeſcend u 
the manner in which they will undertake 
prove their averments, which they may { 
according to the nature of the caſe, either} 
the oath of the adverſary, by writ, or by w 


neiles. The procedure, in conſequence WM as de 
adopting one or other of theſe modes of pri reduc 
tion, makes the ſubject of the third ſection. Ned for 
To prevent falſe and groundleſs avermen the pur 
what is called an oath of calumny, was very eu y; 1 
introduced into practice; whereby the one pan: dem 
is intitled to demand of the other, that Mie. 
mike oath that the facts ſet forth by him in ¶ Not on 
libel or the defences are juſt and true; and i be co 
citect of it is, to bar the ſwearer from inſiſts effe 
on thoſe parts of his libel or defences which ſſl the lib 
himſelf ſhall on oath acknowlege to be ground to t! 
leſs. But as this is an oath, not of verity, Mnts, ar 
of credulity only, the party who demands be true 
is not underſtood to make a final reference i cauſe, 
the oath of his adverſary, fo as to preclude hinurally 
from bringing any probation as to the fact ſwo ty, it x 


- | 
e oath 
igence, 
rds tre: 
heſe © 
act of 


to; and therefore, whatever the tenor of th 
oath may be, the allegation may be proved i 
the ſame way as if no oath were given; an 
may even afterwards be referred to the oath d 
verity of him who previouſly ſwore de calunmi 
For this reaſon a party is not bound to give ot 


of calumny on a recent fact of his own, as thatout 1 
mul 
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ſcend ut reſolve into an oath of verity; and it 
dertake Mild be unjuſt that one party ſhould be bound 


ſwear on the verity, while the other is not 
ind to abide by it. And, on ſimilar prin- 


4 may 
„either! 


or by Mies it will be denied, in particular actions, 
quence Nas detorcement, ne detur occaſio perjurio; Did. Dec. 
of pro: reduction and improbation, before the writs * P.. 


ection. Ned for be produced, for there the allegation 


avermeniWrhc purſuer is only to force production effec- 

very eu y; nor will it be allowed, when appearing 

one pa be demanded with any view of delaying the Ib. vol. 3. 
„that ee. 9 
um in M Not only the parties, but their advocates alſo, 


3 and i be compelled to give their cath of calumny, 
1 inſiſtutbis effect, that they have juſt reaſon to inſiſt 
which bl the libel, or to propone the defence, accord- 
ground to the information received from their 
rity, bints, and that they believe the information 
mands Wb: true. It may be craved in any ſtage of 
erence i cauſe, before decree is pronounced, though 
lude hiWcraily it is demanded in initio litis. The 


act ſwouWty, it preſent, may be compelled inſtantly to 
r of tear; and if abſent, he may be brought to 
roved Me oath in court, in virtue of a writ ſtiled a 
en; anWzence, the nature of which will be aiter- 


oath Mids treated of. 


alummuſ Theſe oaths have gone much into diſuſe, ſince 
zive oa act of /ederunt 1715, which obliges a party, A. 8. x eb, 
as thuſffthout making oath, to confeſs or deny any 715. 86. 


mul ; fact 
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fact or averment pleaded againſt him, otighW1ings ; 
wite holds him as conteſt, and ſubjects him in ltitude 
expenſes to the other party, if it ſhall tums, lon 
that he has denied it falſely. | | rdinas 
If the cauſe, after the firſt calling in the llt mat 
x houſe, remain in ſuch a ſhape that no defini x5 th 
3 ſentence can be given in it, then the Lord Of to di 
3 nary will make ſuch interlocutory order as n reſp4 
[ ; circumſtances of the caſe may require, and e of ord 
4 neceſſary, he will, upon a future day, hear eulties 
1 cauſe at the ſide-bar. And it is a general Mlious re; 
W St. 1672. that, when a cauſe has been once fixed beiorMWy the 
|: n Ordinary, it ſhall remain before him u inary, 
i} It be diſcuſſed, either by an act of liti{contel week, 
6 i tion, a proteſtation, or a decree. If the O cuter. 
[4 nary die during the dependence, the procediMeſiay, | 
. ſtops, until a new Ordinary be named by Mexery { 
1 Lords, on the petition of either party ted, re 
cerned : after which the cauſe proceeds, Nds, the 
hearing, at the fide-bar, or otherwiſe, a WM the 82 
would have done before the former OrdinaryMock, t 
In order to underſtand the times and , ever) 
manner of proceeding at the ſide-bars, where third 
tar the greateſt part of the buſineſs of the coe, fro; 
is conducted, it is neceſſary to remark, that he ſh: 
few cauſes are determined at the firſt heaWc9t it 

before the Lord Ordinary in the outer-houſe, %%% 
becomes abſolutely neceſſary that ſtated tin he ot! 
be appointed for hearings and other after me. at 


ceeding 
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him, oth 
8 him In 
all turnt 


dings; and as it unavoidably happens that a 
titude of cauſes remain before each of the 
ds, long after their ſitting in the outer-houſe 
Prdinaries for the week, it becomes a very dif- 
It matter to regulate the buſineſs in ſuch a 
as the Lords may have proper opportuni- 
to diſpatch the proceſes depending before 
m reſpectively, and at ſame time a due de- | 
of order and regularity be preſerved. Theſe 1 
iculties have obliged the court to adopt . 
10us regulations at various times. 

By the rules at preſent obſerved, the Lord 

linary, who has been in the outer-houſe for 

week, is intitled to fit and hear cauſes in A. S. 6 june 
outer-houſe, from nine to ten o'clock, on 2 june 
eſday, in the week following. He may allo, 1734. 
every ſeſſion day of that week, Saturday ex- 77." rw 
ted, repair to a ſide- bar, at the riſing of the 

rds, there to hear cauſes till two o'clock ; and 

the Saturday, he may fit there from nine 

lock, till the inner-houſe riſes. He may — 11 Mar 
every ſeſſion day, Tueſday excepted, of _ 
third week, after his own, fit in the outer- 179. 

le, from the time the ſingle bills are over, 

he ſhall not be called into the inner-houſe, 


ept it be neceſſary through the want of a 


n the ou 
0 definit 
Lord Or 
rder as 
re, and, 
y, heart 
eneral f 
ed beto 
e him u 
tiſconteſ 
the On 
procedi 
ned by 
art y Cl 
zxceeds, | 
viſe, as 
rdinary, 
s and 
„Where! 
F the coll 
rk, that 
ſt heal 


r-houle, it. 
ated tine other Lords ſit alſo by rotation, three at — 6 June 
after ine, at three different benches, every ſeſſion — June 


ceeding day, 1734. 
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the out 
all be upc 
This note 
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| Dec. 01 


day, from nine to ten o'clock, for the pur 
of hearing cauſes which have not been diſcuſ 
during their fitting as Ordinaries in the ont 
houſe, and at the times above mentioned; 
order of rotation being according to their 


A. 8. 15 niority on the bench. During the two laſt 0: 
on” "og derunt days of the ſummer ſeſſion, and four | Cc 
1733 ſederunt days of the winter ſeſſion, no judge eld, Jul 
5 1 TY intitled to fit in the outer-houſe, except | GA 
calling acts and regulations. 5 5 
In order that the moans may have ( Juſt 
notice of the particular times when the real Nlonbod 

tive judges are to come to the ſide- bars, the keey | 
— x1 Nov. Of the outer-houſe rolls is ordered to affix on ii Lord Ju 

7708. wall of the outer-houſe, each Monday mo prencon. 
ing, a note of the particular days, hours, Nas 
names of the Lords who are to hear caules ben comp 
the ſide-bars for that week. The fame nd urt, alrea 
_ alſo intimates the names of the judges who i gether tl 
to officiate during the week as Ordinary in tl , Saturd 
the outer-houſe, Ordinary on the bills, on oath. 1. till tw 
and witneſſes, and on concluded cauſes reſpet linary in 
— 5 June tively : as to which judges, the rule of their ut is obvie 
7 ceeding to act in theſe different capacities, isthi ges all & 
that the Lord Ordinary ſhall be upon conclud ne tine 
cauſes, who was Ordinary in the outer-houl dy of F. 
the week immediately preceding, and the ti ether ady 

Lords immediately before him in ſeniority, or 


- * Wilufion an 
other words, the two Lords who were Ordinate _ 


before Interlocutor. 65 
pu the outer-houſe, immediately before him, 
diſcufß all be upon oaths and witneſſes. 
e ou This note of intimation, therefore, is always 
ed; Ide up after the following form: | 
their WM... Outer-houſe' and bills, Lord Eſkgrove, 

) lat Oaths and witneſſes, Monboddo, Ankerville, 
far Concluded cauſes, . Juſtice Clerk, 


ed. Juſtice Clerk, Elliock, Stonefield, 
ed. Gardenſtone, Hailes, Monboddo, 
url. Ankerville, Eſkgrove, Swinton, 
| Henderland, Rockville, Dunſinane, 
Juſtice Clerk, Dreghorn, Alva, 


rd Monboddo comes to the outer-houſe on Wedneſ- 
day and following days ; | 


judge 
cept | 


ave ( 
reſp. 
e keent 
X 0N tl 


{ Lord Juſtice Clerk continues in it all Saturday 


mog rencon. 
= his intimation appears evidently defective, 
auſes! he 


hen compared with the late regulations of 
urt, already noticed, 1n ſo far as it overlooks 
bogether the judge, who may fit every ſeſſion- 
y, Saturday excepted, from the riſing of the 
rds till two o'clock, the firſt week after being 
dinary in the outer-houſe. 
It is obvious, from the circumſtance of three 
ges all deciding in different cauſes at the 
ne time, who muſt be attended by the ſame 
dy of practitioners and men of buſineſs, 
ether adyocates, agents, or clerks, that much 
nfuſion and delay muſt ariſe in the proceed- 
13 le K Dots ings. 
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ings. If it might not be deemed: improper 
ſuggeſt a remedy, after the many excellent 
gulations which, within theſe few years, hy 
been made by the judges, with the view to 
tain regularity and diſpatch, we ſhould perky 
be inelined to refer to the practice of the co 
A.S.4Nov. a century ago; when one judge only 
5 allowed to fit in the outer-houſe at a time. ( 
if the increaſe of buſineſs ſhall not admit of oll 
one judge fitting, it is ſubmitted that matt 
would bg very conſiderably mended, if twon 
no more were admitted; on which footing 
arrangement might be brought about, weret| 
inner-houſe to meet at eleven, in place of ten; 
circumſtance which appears to be neceſſary! 
the propoſed plan, and would cauſe, it is hops 
no inconvenience to the judges. 
hut to return to the buſineſs in hand; wht 
it is neceſſary to bring a cauſe before the L 


led on 
lock no- 
ocefles ſa 
nds by f 
i which t 
104. ſte 
The inr 
ping the 
names 0 
which ſc 
require 
r which t 
e agent 
lerk, who 
twelve c 
affixed o 
up. Or 
eater aee 
iting, wi 


Ordinary at the ſide-bar, it muſt be inrolledi K. B 

| what is called his hand-roll, This roll is mal To foree 
4 — x1 Nov, Up by his Lordſhip's private clerk, who ſul anſwers 1 
e, Nor. ſeribes it, after putting upon it a ſhort minute N hich inro 
1738. docquet, ſpecifying the number of cauſes it cu ed to a fe: 

tains, in order that no addition be unduly mad} When a 

The roll, fo ſubſcribed, muſt then be affixed rdinary in 

Lr Aug, the walls of the outer-houſe by twelve o'cloderial conne 

1787:39- noon, two days before that on which the rollMourt, this! 


to be called; and the hand- roll of cauſes to! 
; | call 


before Interlocutod. 69 


led on Tueſday muſt be put up at twelve 


lock noon of the Saturday preceding. The 
oceſſes ſo inrolled muſt be lodged in the clerk's 


2 which the roll is to ann unden an e 
101. ſterlingg 

The inrolment aides of a ſhore! IRR 2 
ming the mark of the clerk to the proceſs, the 
names of the parties, and of their advocates} 
which ſome of the judges, with great propries 
require to be added, the particular purpoſe 
r yhich the inrolment is made. Theſe things 
e agent mentions verbally to the Ordinary's 
rk, who attends in the outer-houſe from ten 
twelve o'clock of the day on which the roll 
affixed on the walls, for the purpoſe of making 


; wh 
he Lo 
olled! 
is mal 
ho {ut 
Inutel 
it cal 
7 mad 
ixed ( 
ofcloc 
> roll 
8 tou 


eater aceuracy, by lodging with him a note in 
iting, which will be to this purpoſe: | 
K. Burnet againſt Bruce, per. D. et E. 
To foree in eondeſcendence;“ or, To get in 
anſwers to condeſcendence;“ and ſo on: for 


led to a fee of three ſhillings. 
When a cauſe is firſt called before the Lord 
)rdinary in the outer-houſe, which has any ma- 
ral connection with another proceſs already in 


K 2 to 


call 


Ends by fix o'clock of the day preceding that 


up. Or the inrollment may be made with 
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68 Original Proceſs, 
to which the Lord Ordinary will remit the ſu 


n ordinarj 


ſequent cauſe ob contingentiawm. if propor 
The only effect of this remit. is, to bring d me objec 
two actions before the ſame. Ordinary. Ito prop 


proceſſes remain perfectly diſtinct; they my 
have different clerks, even in different office 
and procedure being held in one of them vi 
not prevent the other from ſleeping. But 


5, and ſiſt 
the reaſon 
r to whic 
confign . 


the connection between the two is fo intimaﬀhc proceſ: 
that the Lord Ordinary, to whom they are remit allegatic 
ted, ſees ground for conjoining them, then thei he who fe 
become one proceſs, to which he is clerk ye by it, fc 
was clerk to the leading procels ; and the a parties. 
and decrees therein, which it may be.necefaniWhe deed, 


afterwards to extract, will be burdened-with the 
libel, productions and pleadings applicable u 
both. On which account chiefly the counld 
and agent ſhould conſider well, before they al 
low a conjoining of actions. 


3, and th 
n of redu 
ll mterloc 
ded by th 
e in abſen 


Sometimes a party is reduced to the . are pron: 
of combating his adverſary's plea, by alledgingſ days th 
falſehood and forgery in the writings foundei®Þcutors pr 
on, and offering to improve them as ſuch. lng the tw 


this improbation is proponed in a late ſtage d 
the cauſe, unleſs there appear pregnant cl 
cumſtances to induce a ſuſpicion of falſehood, the 
objection will be repelled as incompetent bv 
tatu, reſerving to the party objecting to inlilt 


| be ligne 
ouncing ; 
laſt days, 
day they 
hen an 1 


ns date it is 


before Interlocutor. 6 9 


nordinary action of improbation as accords, 
if proponed in due time, the judge will ad- 


me objection as competent, and allow the 


y to propone improbation per modum excep- 
5, and fiſt procedure in the principal action, 
the reaſons of improbation are diſcuſſed. In 
r to which the proponer of the improbation 
conſign 401. Scots in the hands of the clerk 
he proceſs, to be forfeited to the other party 
eallegation ſhall turn out to be calumnious; 
he who founds on the deed challenged muſt 
le by it, for doing which a day is aſſigned to 
| parties. After conſignation and abiding 
he deed, great avifandum 1s made to the 
„ and the cauſe proceeds as in an ordinary 
n of reduction and improbation. 


are pronounced; thoſe upon debate with- 

x days thereafter at fartheſt; excepting in- 
cutors pronounced on the four days pre- 

nz the two laſt days of the ſeſſion, all which 

| be ſigned within forty-etght hours after 
ouncing ; and interlocutors given on theſe 

laſt days, which muſt be ſubſcribed * 
day they are pronounced. 

hen an interlocutor is not ſigned of the bia. 


date it is pronounced, the clerk mutt pre- 
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ll interlocutors and ſentences muſt be ſub- &. 168. a 
ved by the judge; and by act of ſederunt ; 5 5 o Toby 
e in abſence muſt be ſigned the ſame day 1709. 
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Ir both parties acquieſce in the _ 
pronounced by the Lord Ordinary, the p 
decided becomes final, and the decree, if 
interlocutor be ſuch as warrants a decree, 1 
be extracted. When a party is diffatishel 
muſt preſent a repreſen: ation to the Lord U 
nary, praying an alteration of the judgmlt 
This he muſt do within ten ſederunt days of 
= 19 Feb, ing the interlocutor complained of, otherwl 
becomes final, unleſs he ſhall alledge he has d 


A. S. 4 Nov. 
1686. 


—15 Feb. 
1723. §H 2. 


1742, 
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fix to 18 minute the true date of the deh 


and of pronouncing; and below the inter 
tor he muſt add the date of figning it. 


All interlocutors not ſigned acconing to 
rules preſcribed in this act of ſederunt are de 


red to be void and null. 


The ſame act prohibits eee 
being ſubſcribed after the riſing of the effi 

And it ordains all acts, decrees, and-prott 
tions to be put up in the minute. bock a 


date they are ſigned. 


If in writing out an interlocutor, any mi 


ſhall be committed, the judge will alloy 1 
be amended, on content of the parties. 


= 


SECTION U. 
Of Repreſentations. 


he knov 
not befo 
e. 

recko! 
ſe, Satur 
er-houſe, 
zut if a p 
is agent 
k immec 
n it, he 
r elapſin; 
ng read 11 
Repretent 
e may be 
Antiently 
bal order 
rds diſcha 
in writing 
ing the ſ 
to endure 
e of ſeſſic 
he firſt ei 
ſeſſion, if 
Y are rene 
he ſigning 
ng diſcha 
ve enact 


Repreſentations. 71 


he knowledge of ſome material fact that he 
not before know; which allegation he muſt 
e. 
reckoning the ſederunt days in the outer- 
are ie, Saturday is included. In petitions to the 
| er-houſe, it, in general, is not (a). 
ut if a party is to repreſent, it is the buſineſs 
is agent to borrow up the proceſs from the 
k immediately; for, if the other party inſiſt A. 8. 20 
n it, he is intitled to extract the decree, e 


27 Nov. 


1 - WW: clapling, of four and twenty hours from its 1690. 
1y mis read in the minute- bock. 
epreſentations againſt decrees entirely in ab- 
8. e may be preferred at any time before extract. 
Antiently it was uſual to ſtop extract, by 
bal order of the judge. This was after- 4-5: rr 
ds diſcharged, and all ſtops were ordained to 
in vTiting, and ſubjoined to a repreſentation, 
Jing the ſame. Theſe ſtops are alſo declared 
to endure above a fortmght, when granted in 
e of ſeſſion, and to endure only until elapſe 
he firſt eight days from the ſitting down of 
ſeſſion, if granted in time of vacation, unleſs 
y are renewed. 
he ſigning of intetlocutors in time of vacance 
ng diſcharged very ſoon after making the 


ve LIEN the 1 part of the regulation 1109 9 July 


00 See part 1. ch. 3. 91. 
has 


ov. 1708. 
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has long been uſeleſs; and the clauſe whid 
mits the endurance of ſtops has alſo: bes 
obſolete. | 

The repreſentation, together with the-prod 


e party 1 
tation te 
ys of the 
vided ne 


muit be lodged within ten /ederunt days, anlcvent wi 
nould regularly be put into the hands of WW from th 
clerk of procels ; although a practice has ei ion bein, 
in, of tranſinitting repreſentations to the juii lf the rep 
by the hands of their private clerks; which, WM the bar, 
{ides the irregularity of the meaſure, is attend inroll th 
with this diſadvantage to Ne agent, that Wl; and i. 
cannot get his receipt for the proceſs delete rd at th 
the clerk till ſuch time as it be returned fi uſed, in 
the Lord Ordinary; conſequently he remiſſſe ſame. 
- during that period, which is at times very e eounſe 
ſiderable, liable to any hazard attending it. tation, © 
The clerk of proceſs receives one ſhilling em, will 
every repreſentation, and the Ordinary's pri ¶ But if th 
clerk is entitled to three ſhillings. eſentatior 
The Lord Ordinary, on reading the repreſ e, the c 
tation, will either ordain the ſame to be anſu wer, wit 
ed by the other party in writing, or viva MRutor. . 
at the bar: either of which deliverances Weed in t! 
keep the matter open until a new interlociſ o tranſm 
is pronounced; or his Lordſhip will refuſe ﬀ neceſſit. 
deſire of the repreſentation, after which the n ide, The 
ter remains open, ſo as no extract can go out tk of pro 
three days after the decree on the refuſed te clerk o 


preſentation is put up in'the minute-book. / 


Repreſentations, 


e party repreſenter may offer a ſecond repre- 
tation to the Lord Ordinary within ten /ederunt 
ys of the date of ſigning the laſt interlocutor, 
wided no extract has previoully gone out; to 
event which the proceſs ſhould be borrowed 
from the clerk immediately on the repreſen- 
jon being refuſed. 

If the repreſentation be ordered to be anfwered 
the bar, it is the buſineſs of the other party 
inroll the cauſe in the Ordinary's firſt hand 
Il; and if the repreſenter ſhall not come for- 
rd at the calling, his repreſentation will be 
uſed, in reſpect he does not appear to ſupport 

e ſame. If appearance is made for him, then 

e counſel debate on the merits of the repre- 
tation, and the Lord Ordinary, after hearing 
em, will pronounce his judgment. | 
But if the order be ſimply to anſwer the re- 
eſentation, which is the moſt uſual deliver- 
ce, the other party muſt give in a written 
ſwer, within the time limited by the inter- 
utor. This anſwer, and whole proceſs, is 
lzed in the hands of the clerk to the proceſs, 
io tranſmits it to the Lord Ordinary, without 

e neceſſity of any calling or aviſandum being 
ide, The fee for which is one ſhilling to the 
k of proceſs, and three ſhillings to the pri- 
te clerk of the Lord Ordinary, 
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£ 
When the 8 has conſidered 1 pe up, unl 
ings at the bar, in the firſt caſe, or the wii k 2 4 
pleadings, in the latter, he will pronounce este 
interlocutor refuſing the deſire of the reprei 
tation, in whole or in part, and in fo far ad 
to his former judgment; or, if he ſee cauſe, 
will alter his firſt judgment, and pronounct 
different interlocutor. After which, the par 27 of, 
who thinks himſelf aggrieved, may again apy ares of 
to the Lord Ordinary, by a repreſentatih .. _... 
within the time before mentioned. be com! 
Theſe repreſentations are not limited in nu. the p 
ber; ſo that a party who conceives him de 
hurt by the Ordinary's judgment, frequent Et Cat 
brings an intolerable load of expenſe on ti events 
litigants, and trouble on all concerned. mit the 
prevent which the Lord Ordinary may declare, By the u 
his interlocutor, that he will receive no more. only be 
preſentations in the cauſe ; after which, a nt, grant 
farther repreſentations, though preſented, ny. or te 
not ſtop the running of the days fixed for 1 Formerly 
preſenting to him, or for reclaiming to ti | the con 
Lords, unleſs received and written on by erred as 
Lordſhip. awn fron 
On the refuſal of every repreſentation, „ are c 
decree repreſented againſt muſt again be i 7 the rele 
mediately put in the minute-book ; and it Mas and ci 
be extracted after three days from its being ink it ne 


s Ih upon 


he ple 
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t up, unleſs the proceſs be taken up from the 
xk and a new repreſentation lodged, in man- 
r before mentioned. 


SECTION III. 


ats of litiſconte/tation and incident diligence, 


PROCESS, or Ii, was, in the civil law, ſaid to 
be conteſted, or liti{conteſtation to be made, 
en the purſuer had preferred his claim, and 


e defender his defences ; and this was con- 


ered as a judicial quaſi contract entered into 
tween the litigants, by which they agreed to 
hmit the cauſe to the deciſion of the judge. 
By the uſage of our courts, litiſconteſtation 
n only be formed by extracting an act or war- 
nt, granting a proof of ſpecial facts to either 
rty, or to both. 

Formerly theſe warrants were never iſſued 
| the court had previouſly ſuſtained the facts 
erred as ſufficient to infer the concluſions 
awn from them ; but by the later practice 


ey are commonly granted, before aſcertain- 


g the relevancy, and they are extended to all 
cts and circumſtances which either party may 
ink it neceſſary to prove, in order to throw 


nt upon the cauſe. 
e The 
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. Original Proceſs, £ 
The warrants of the firſt ſort, granted f the pi 
determining the relevancy, are, in the nd poſſeſſi 
proper ſenſe, called acts of litiſcontęſtation; m, he 1 
of the laſt kind, though they infer litiſcontelWeceis, and 
tion, when that term is taken in a larger {enifipolite pat 
are called ads before anſwer. Litiſconteſtati ound all 
may, by our practice, alſo be formed by e, if he 
purſuer's taking a term to prove his libel, Mͤnting di 
in abſence of the defender, which is ſtiled Mlle to his 
conte/tation reo abſente, or parte non comparentdWdinary ſh 
The different modes by which a party When p 
prove his averments are by the oath of his nes nece 
verſary, by writ, or by witneſſes, according act auth 
the nature and circumſtances of the caſe. Mich the 1 
Before reſorting to any of theſe, it was alreai of taken 
obſerved that it is competent to him to ini tion fror 
that his opponent, who refuſes to admit de in a 
facts alleged, ſhall confeſs or deny the truth wer, or 
them. This the judge ordains him to do, eithaWHie requu 
judicially in court, or by a writing under Migence 01 
hand, or ſometimes only by the mouth of i pone in t! 
advocate, according to circumſtances and ti inſt lik 
nature of the facts averred. If he refuſe ¶Mowed to: 
anſwer, he is held as confeſt, and judgment i one of tl 
pronounced accordingly ; but if he denies ard Ordin 
fact which ſhall afterwards be proved to hanſjuſe, with 
been known to him, he muſt pay the full eie act mu 
penſes which the other party has incurred e date it i 


the denial. 
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ted f the probation is by writings which are in 


the poſſeſſion of the party who founds upon 
„n thin, he may immediately produce them in 
conteſiceſs, and thereby prove his averments. The 


er ſeui oſite party, if the writs are in his poſſeſſion, 
teſtatij bound alſo inſtantly to produce them; other- 


| by ue, if he ſhall occaſion aſſigning of terms, or 


el, enWnting diligences for recovery thereof, he is 
led ble to his opponent in ſuch fine as the Lord 
parendWdinary ſhall modify, not under 40-5. 

rty When probation, in any other ſhape, be- 
His agnes neceſſary, the Lord Ordinary pronounces 
rding act authoriſing it, and aſſigning a term within 


e. ich the writings muſt be recovered and the 
alreai hof taken. This act is obtained either on a 
to inlifWtion from the bar, or on a demand being 
mit de in a repreſentgtion for the party, an 


wer, or ſuch other paper as the ſtage of the 
uſe requires. The act is accompanied by a 
wence or warrant for citing thoſe who are to 
pone in the probation. It may be repreſented 
anſt like any other interlocutor; but if 
owed to grow final, it is extracted and ſigned 


ment i one of the principal clerks ; after which the 
ies anWrd Ordinary can proceed no further in the 


to haWuic, without a ſpecial warrant from the Lords. 


Formerly 


A. S. 20th 
Nov. 1711. 


$ 17. 


be act muſt be put up in the minute book of — , uy 
Cate it is ſigned, 1709. 
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78 Original Proceſs, : 
Formerly all probation was taken before The 
Lords themſelves ; but, by the preſent pra party 4 
they uſually grant warrant for taking it e © 


commiſſion. This, beſides the commiſſions?” > a 
name, mentions when and where the proof and of 
to be taken, and the day againſt which Pry 
muſt be reported, which is always the te With. re 
aſſigned in the act. of pa 
When thoſe who are to depone reſide” 4 1 that , 
varies all 


diſtance, the commiſſioner named is genenl 


the ſheriff-depute of the county, or any of referer 
Majeſty's juſtices of the peace. Sometimes ti der, an 
commiſſion is granted to the clerk of the ed, bur 
ceſs, or his aſſiſtant: and the diligence wN] er © 
accompanies the act for proving contains alva 2 10 be 
a warrant for ſummoning before the comm. eitatic 
ſioner, thoſe who are to depone, whither A day 
havers of writings, witneſſes who are to n his 
parole evidence, or parties to whoſe oaths i fed, and 
ference is made. ſullicien 
Where the party who is to depone attendsi lt the re 
court, his evidence may be taken, without e ly in th 
tracting a commiſſion, by obtaining a write defend 
warrant on the proceſs; from the Lord Ordinavi held as « 
called a remit, which may be to the clerk6 take a d 
proceſs, or his aſſiſtant, or any other men nch VLY 
ber of court. Otherwiſe it is neceſſary that tit It neceſſa 
pling the 


commuſſion be extracted. g 
n bear in 
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The act being extracted, it is the buſineſs of 
party who obtains it, or his agent, to cauſe 
:cute the diligence againſt thole who are to 
pone 3 and timeouſly to put the extracted 
and commiſſion into the hands of the com- 
fioners appointed for taking the proof, 

With regard, however, to probation by the 
th of party, the procedure differs ſomewhat 

m that which is obſerved in other caſes ; and 
varies alſo according to the manner in which 

> reference is made. If made by the de- 

der, an act muſt be extracted, as before men- 

ned, but there is no neceſſity for citing the 

r\uer to appear and depone, he being under- 

od to be as much in court as he could be after 

y citation, and therefore his advocate mult 


before 
t pradi 
g it 0 
niſſione 
> Proof 
Which 
the te 


ide at 
general 
ny of! 
times tl 

the pn 
ce Whit 
1s alwa) 


Mas ea day for him to appear and depone; and 
to git ling his deponing, he will be held as con- 
aths Med, and the point referred will be conſidered 
ſufficiently proven. 

tend lt the reference is made by the purſuer, ſpe- 
out es ally in the ſummons, with certification that if 
write defender fail to appear and depone, he will 
** held as confeſſed, then his counſel is bound 
elec; lake © day for him to appear and depone, on 
rl nich an act will fall to be extracted, but it is 
hat H neceſſary that any citation be given, pro- 


ding the defender was ſummoned per/onally to 
pear in the action, or has appeared and pro- 
poned 
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St. 1686. 


C. 10. 


| -poned peremptory defences. But if the citati 


in the cauſe, then an act muſt be extrady 


_ difmiſſed, providing ſuch requiſition be mal 
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ry to m 
zof addu 
bing; V 
But if a 
n made 
ne, then 
te for th 
rd Ordin 
his ad ve] 
ation We 
h a day 
der hav 
yes that 
term 

ty then 


th will ſti 


given him on the ſummons was not perji 
and he has not compeared to propone defen 


and citation given thereon, in manner bei 
explained. 

In every reference to the oath of: a defeni 
where nothing 1 is to be proven on his part, 
purſuer is bound to furniſh him with an 
tracted act, within forty-eight hours after bei 
required thereto, otherwiſe the defender ſhall| 


after elapſing of the term aſſigned for provin 
and before circumduction, at the ;purſuer's i 
ſtance. 


The proof heing led, and the term whit 


was aſſigned for proving expired, the patent an) 
delivers the ſame, with the act and co not havi 
miſſion, to the clerk of proceſs, who puts {Wicpone v 
into the roll of his acts, a copy of which roll Winary w. 
_ affixed on the walls of the outer-houſe, for ini erſeding 
mation to thoſe concerned, the day previous FW which 
the calling. The act is called on WedneidaQ luch cate 


or Friday morning, at ten o'clock, not beta time li. 


the Lord Ordinary, who was originally judge Med; but 
the cauſe, for he ceaſed to be Ordinary in it, fÞumducti 
pronouncing the act, but before the Lord Orig: holden 
nary officiating in the outer-houſe for the time. 
When the act is called, the advocate for tl (6) . 


party who urges the ſuit, moves the Lord Ord 
Ns 
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2 citati v to make great auiſandum (5) with the 
perſu of adduced, and circumduce the term for 
defen being; which his Lordſhip does accordingly. 


But if a party, to whoſe oath reference has 
n made, ſhall not have compeared to de- 
ne, then, at the calling of the act, the advo- 


>Xtrady 
er beit 


defend e ior the other party fates ſhortly to the 
part, Md Ordinary that ſuch a point being referred 
h an bis adveriary's oath, a day was taken, or a 


ter beinfWation was given to appear and depone on 


r ſhall h a day, which being elapſed, and the de- 
de mar having failed to depone, he therefore 
provingÞ'cs that he may be held as confeſſed, and 


term ecircumduced againſt him. If the 
ty then come forward, ready to depone, his 


ſuer's i 


1 Which will ſtill be received. Or if his counſel re- 
e pauient any reaſonable cauſe of abſence, and 
d con not having previouſly deponed, offering {till 


puts ¶ Ndepone within a certain ſhort time, the Lord 
h roll Wiinary will circumduce the term and decern, 


for intWecrieding extract till a future day, betwixt 
vious i! which he allows the oath to be received. 
dneſda uch caſe the party may ſtill depone, within 


t bet 


judge ed; but if he fail to do fo, the decree of 


in it, ¶Mrumduction may be extracted, and therein 
d Oris holden as confeſſed. 


e time. 

for tl 

d Ord 
n 


( Aviſandum to the whole Lords. 
M | If 


time limited, as if the act had not been 
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If a prorogation is required by the party n, till! 
will be obtained, on application to the whii 
Lords, good reaſons being aſſigned and verifi 
but the party who aſks 1t muſt pay to the oth 
party the damage and expenſes occafioned| 
the prorogation, to be modified by the Cour 

If, on the other hand, the oath required 
that of a defender, who has nothing to pn 
on his part, and his not deponing has be 
occaſioned by the purſuer's refuſing to furni 
him with an act, in terms of the ſtatute befy 
quoted, then that falls to be ſtated by the d 
tender or his counſel, and it is a good grou 


Mme, 

This pr 
the me 
us in a 
fender 1 
ter whic 
a final 
If witne 
grole teſt 
are failed 
ce agal 
ry, at: j/ 


not only for preventing circumduction, but Mrdſhip v 
his being diſmiſſed, in terms of the ſtatute. Wecond dill 
The manner of obtaining ſuch diſmiſſal {Wrmerly e 
by requiring the purſuer, under form of infnii{ture of 
ment, to furniſh the act, proteſting at fu eſlengers 
time that, if he does not, the defender ſhall Wavers, ar 
free from the inſtance. This inſtrument MWonmithor 
lodged with the clerk of proceſs, who thereuſ The te: 
cauſes the act to be called, when the defeniWap!cd, tl 
ſtates his willingneſs to depone. If the purluWarty will 
abſent himſelf, or refuſe to furniſh the act, wij of addu 
in twenty-four hours thereafter, the defendWiich con 
appears before the Ordinary on oaths and wiſoule. 
neſſes, who, after conſidering the matter, i If, on e 
miſſes him accordingly ; the effect of which Me ſtill ac 
that circumduction cannot thereafter paſs aga]uces the 
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party, n, till he be cited of new to appear and de- 


he WU oe. ; 

verified This procedure, however, rarely takes place, 
the o the more effectual way, when the purſuer 
ioned Mis in a manner deſerts the cauſe, is for the 
> Court fender himſelf to extract the act, and depone, 


ter which he is intitled to proſecute the action 
a final decree. a 

If witneſſes, cited to give evidence, either on 
ole teſtimony, or by production of writings, 


quired 
to pn 
has be 
o furnt 


te bei e failed to appear, the execution of the dili- 
the ence againſt them is reported to the Lord Ordi- 
| grounWry, at calling the act; in which caſe his 


„ but! 
tute. 
mifſal 1 
of infin 

at fan 
r ſhall! 


merly cited. This ſecond diligence is of the 
ature of a caption, and contains a warrant to 
el:ngers to apprehend ſuch witneſſes and 
avers, and bring them before the judge or 


ment mmiſſioner, in order to be examined. 

heren The term of this ſecond diligence being 
defeniWapicd, the act may again be called, when the 
> purliWar:y will obtain great avi/andum, with the 
&, vi of adduced, and circumduction quoad ultra; 


defend 
and u 
tter, d 
hich 
ſs agal 


mich concludes the proceedings in the outer- 
oule, 0 

If, on expiry of this ſecond term, no proof 
de ſtill adduced, the Lord Ordinary circum- 
luces the term, and pronounces decree. - 

M 2 Againſt 


ordſhip will delay circumduction, and grant a 
cond diligence againſt the witneſſes and havers 
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Ac 
Againſt theſe interlocutors of the Lord O ee afterw 
nary, no defence or repreſentation to his .cefſary, 
ſhip is competent, he having no power to ju ed. 
of the merits of the cauſe. If the party, the he proof 
fore, whom the judgment affects, has any Me is inn 
{on to aſſign why the proof has not been tan he will 
and reported, he mult ſeek redreſs by a rech make. 47 
ing bill to the whole Lords, who will either aiWuced. I. 
here to the judgment of the Lord Ordinary, ori will dec 
new the act and commiſſion, as they lee caulWhy difficu 
But if the act granted for proving was alt, or pro 
act before anſwer, circumduction being mai caſe requ 
no decree can be extracted thereon ; gmordſhip 
aviſandum is neceſſary, becauſe the rele vas it no p 
not being determined in the act, it remains Meident di 
be done by the Lords in preſence ; for wir recover 
reaſon the Lord Ordinary circumduces the te the cau 
againſt the party, and makes _— av1ſands ay ſhape. 


with the former debate. | d be cor 

When the proof to be taken goes only to de appliec 
termine certain points in difpute, without e ught n 
hauſting the principal cauſe, or when the Ake avi/t 


at iſſue is but of leſſer moment, the Lord Or h circur 
nary is deemed a competent judge of the pn the ott 
bation to be taken, without ſending the cauſe iililigence 
the inner-houſe ; tor which purpoſe he granWicw of d 
Warrant for taking the proof upon an incidenliſfirties anc 


nt when 
e the dex 
»es the 


diligence to be reported to himſelf : granting! 
commiſſion at the ſame time, and a ſecond di 
| gene 
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rd Ong 
lis 
to 0 
y, the 
my n 
en tak 
rec lan 
ther al 
ry,orn 
e caul 
was 4 

mad 
3 gre 
leva | 
nains i 
r whid 
he ten 
andi 


ce afterwards, againſt witneſſes and havers,, 
.ceflary, as in the caſe where an act is ex- 
ted, | 

he proof being taken in this manner, the 
e is inrolled in his Lordſhip's hand- roll, 
n he will circumduce the term for proving, 
make. avi/andum to himſelf with the proof 
ced. If the proof is clear, the Lord Ordi- 
will decide upon it forthwith ; but if there 
y difficulty, he will order memorials on the 
, or pronounce ſuch other interlocutor as 
caſe requires: and the cauſe remains before 
ordſhip until determined, in the ſame man- 
as if no proof had been taken. | 
cident diligences are alſo frequently obtain- 
r recovering particular writings, which may 
{ the cauſe, without precluding the party, 
1y ſhape, from all other probation which 
'd be competent to him, were no ſuch dili- 
e applied for. In ſuch caſe, it is not uſual- 


T 
2 


y to de 


out eig ought neceffary to circumduce the term, 
he cike 2vi/andum with the writings produced; 
d Ora eh circumduction may certainly be applied 


he pn 
cauſe l 
x grant 
1c1dent 
nting! 
ad dil. 

gende 


dy the other party, if he who has obtained 
diligence ſhall appear to have taken it with 

view of delaying the cauſe. 

arties and their counſel are entitled to be ng 0 
nt when the witneſſes are examined, and © 

e the depoſitions in the clerk's hands, and 

5pics thereof before adviſing. 
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At ſuch examination they may offer all for ſu 
vant objections againſt the witneſſes; whic hearing: 
inſtantly verified, the judge will immedi month 
decide upon, if the proof is taken before M eridenc 
and reject or admit the witneſs as he fees r, {hall 
When the proof is led upon commiſſion, Wb: a cer 
commiſſioner takes down the objection, aul witneſ 
lows the witneſs to be examined; leaving ti, after 
the court to judge what weight the teſtimony pprehe 
intitled to. If the objection made is not infalietit of a 
ly verified, it is no bar to the examination, Miiſeaſe, 
ever relevant; but the party objecting nition fre 
proteſt for reprobator : that 1s, proteſt that rant for 
may be allowed afterwards to bring evidene has cc 
ſupport the objection in a proper action d they or 
probator. When proteſtation is properly mar of pro 
the action of reprobator is competent even a along w 
ſentence pronounced in the principal c come: 
but uſually the deciſion is put off till the party 1 
of reprobator be diſcuſſed. demand 
If the commillioner ſhall refuſe to take :& of / 
evidence of a witneſs, the party who adi cxtracte 
him may proteſt againſt the proceeding, Med, whic 
take inſtruments thereon, which will found act was 
in a petition to the Lords for ſtopping circuQhn upon t 
duction, and having a new commiſſion alloy©F«ny poin; 


St. 1663. 
. 4. 
1681. c. 9. 


When a witneſs is under diligence for debt. admitted 
is apprehenſive of being taken into cuſtody lt is like; 
Court, upon a petition, will grant him a proy<rred to 
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for ſuch time as may be ſufficient for his 
hearing and giving evidence, not exceeding 
month; provided the party who requires 
evidence, or his tutors or curators, if he is a 
or, ſhall give their oath of credulity, or ſub- 


er all i 

Which 
Imediau 
efore h 
fees ca 


11hon, be 2 certificate on oath, that the evidence of 
on, and h witneſs it material in the caule. 
aving it, after a cauſe is commenced, either par- 


2{timon 
ot inſtu 
tion, hi 
ting | 
eſt that 
vidende 
tion ol 
erly m 
even d 
val ca 
the ad 


efit of a witneſs's teſtimony through old age 
iſeaſe, the Court, upon an application by 
tion from the party intereſted, will grant 
rrant for taking his evidence, before the ac- 
| has come the length of litiſconteſtation ; 
they ordain the oath to be lodged with the 
k of proceſs, to lie in retentis, to be conſider- 
along with the reſt of the proof, when the 
e comes to be adviſed by the Court. 

\ party ſhould conſider well his cauſe before 
demand an act for proving ; as it is declared 


take act of /ederunt that, after acts before anſwer 
o add extracted, no new allegeance ſhall be pro- 
ding, Med, which was competent and omitted, when 
found WE act was pronounced; and after the proba- 
g circulyn upon the act is cloſed, no other probation 
n alloWQny points formerly alledged in the act ſhall 


r debt, admitted. 


zpprehend there is a danger of loſing the 


A. S. 23 
July 1674. 


iſtody lt is likewiſe 2 that where a point is —75 Dec. 
5 : . 1643. 

a procrried to a party's oath, and he extracts his — 30 Nov, 
| act 164. 
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ined, if 1 
at the tr 


act for deponing, if the principal proceſs is ti 
up by the other party, 1o that the oath cay 


be taken, the party taking up the procels may ſti 
never thereafter be heard to demand the oi theſe c: 
and the Court will give expenſes as the cat ution tc 
quires. bned, th 
When defenders in exhibitions depone nonouncir 
tively, and defenders in forthcomings ſhall We ſhal 
pone, whether negative-or affirmative, the cli the rat 
and macers' tees {hall be paid by the purſue paid to 
A party, who makes reference to his a ſhilling 
{ary's oath, is held to renounce every other Marges; : 
of probation. rieback, 
But by adopting a e by writ or by Hpence fo 
nefles, and having a term aſſigned for proving and tx 
neither party is precluded from making ned in c 
ence afterwards to the oath of his ad ven be aſcert 
For, on the one hand, the party who is to p cording t 
may, after extracting his act, and executing Wnce : anc 
diligence, till refer the point to the oath of Wiles, or th 
other party; which reference will eftecutnetles ar 
prevent circumduction for not proving. thoriſed t 
on the other hand, although a party who isents of t 
mitted to prove his averments, may have ie charg. 
tracted his act and cited witneſſes, yet {till Hurt by a 
other party is intitled to make reference to Wpcntes, 


oath, and prevent the witneſſes from being 
ceived. Nay, after a proof by writ is taken! 
found inſufficient, and after witnefles are e 
mine 


Afts and Incident Diligence. 89 


th can 
Dcels | 
the ou 


1e Cale 


ined, if they ſhall depone in ſuch a manner 
at the truth cannot be expiſcated, either par- 
may (till reſort to his adverſary's oath. In 
| theſe caſes, the reference muſt be made by 
tition to the Lords; ſeeing, as before-men- 
ned, the Lord Ordinary is exauctorated, on 
onouncing the act for proving. 

We ſhall conclude this ſubject with mention- 
g the rate of expenſes fixed by the Court to 


one ne 
Hall 
the clet 
purſue 
Us ad 
ther m 


e ſhilling a day to each witneſs for his perſonal 
larges; and to ſuch witneſſes as travel on 
re back, an additional ſum of one ſhilling and 


Ir by Mpence for each travelling day, and one ſhil- 


pros and two-pence for every day they are de- 
ng reWncd in court; the number of travelling days 
dverigy be aſcertained by a reaſonable computation, 


ording to the diſtance of their place of reſi- 
nce : and the Ordinaries on oaths and wit- 
ith of les, or the Lord Ordinary in the cauſe, if the 
flectuWtneſles are called on an incident diligence, are 
g. AqW'ioriled to iſſue ſummary warrants againſt the 
ho is Hents of the party adducer, for payment ot 
have Mie charges. Witneſſes who are brought into 
t ſtill Hurt by a ſecond diligence have no claim to 
ice topcnies, 

being 
aken! 
are e 
min 


to proj 
2uting] 


een 


paid to witnefles cited in a proof, which are, A. 8. 21 
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alnſt; £ 


law or 

e the L 

S 1 

Proceedings before the Lords in the Inner- hu Prey 

| ions ton 

CAAUSES are brought from the outer to Keclain 

inner-houſe in one or other of the H com 

following ways: r the cor 

1. By petition of a party, r to inſu 
2. — Report by the Lord Ordinary, e agent 
3. Great aviſandum by the Lord Ordimi Uings, 0 
cate of 

£ Tons. 

SECTION I. The pri 
a tation of 
Of Petitions and Anfwers. med ba 
| HEN a party is diſſatisfied with the judgm the ſeſſ 
i] : 1 4675 of the Lord Ordinary, after ſubmittingii ccd for 
2 c-16. $15- matter to his Lordſhip's review without eſi N troteil 
| it is competent to him to lay the caſe before! The pris 
whole Lords in a reclaiming petition. an adv: 
one not b 


Such petition muſt be preſented wil 

A.5.9July eight ſederunt days after ſubſcribing the inte 
ED cutor complained of: in reckoning which, Incipal « 
1715. 3. turday is excluded, excepting the five laſt to 
runt days of the ſeſſion. burt. In 

10 bee. It muſt bear the date when given in, and" often 
o. mention the date of the interlocutor reclain od felde 
agul 


g days it 


2 Petitions and Anſwers. 91 
inſt; and muſt not contain any allegations &. 5. 9 july 
la or in fact, which were not inſiſted on be- 170g. 
ge the Lord Ordinary, or contained in a repre- 
ation refuſed by him; without prejudice to 
—_ party urging with new arguments the alle- 
ions formerly made. 
ter toi Reclaiming petitions, anſwers, and other pa- 
the th coming before the inner-houſe, are printed 
the conveniency of the judges ; and the bet- 
r to inſure accuracy in the printing of them, _. 15 juy 
; e agent is ſubjected in a fine to the poor of five 77%: 
OrdinaWillings, or more, as the Court ſhall find proper, 
caie of imperfect quotations or typographical 
Tors. 
The printed copies, in order to avoid all ſoli- 
tation of the judges, are put into boxes ap- INS 
inted for each Lord, which ſtand in the lobby 
judge the ſeſſion-houſe, where boxes are likewiſe — july 
üttingeed for each of the principal clerks, and for 709. 
ut ele e Profeſſor of Scots Law. _ ms Nov, 
beforel The principal written petition muſt be ſigned 
an advocate; the ſubſcription of the party ; Mar. 
d witMWone not being ſufficient. Within the reclaim- 77%: 
le inte days it ſhould be lodged in the hands of the 
hich, Mincipal clerk, full and complete, fo as to be — 27 Jan. 
» Jaſt red to the Lords during the ſitting of the 985 


Purt. In practice, however, this regulation is 
1, and i" orten neglected, the paper moved to the 
rechaim eds ſeldom having any thing more of a peti- 
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tion than the prayer: the drawing of the pe 
tion being uſually reſerved for the priniiy 
days immediately to be mentioned. 

The principal clerk to a proceſs in the inn 
houſe 1s always one of the two clerks in th 
office where the proceſs was fixed while int 
outer-houſe. 

When the petition cannot convemient]y | 
got printed within the reclaiming days, thn 
days more are allowed for that purpoſe : nee 
theleſs, the principal petition, or at leaſt th 
mo of it, muſt, within the reclaiming day 

e put into the clerk's hands, who moves itt 
the Lords, by mentioning the name of the pet 
tioner, and of the Lord Ordinary whoſe judgmen 
is reclaimed againſt, with the date of pronouncin 
the ſame. He then puts a marking on the bad 
of the petition to this effect, . 20 Nov. 17c 
% moved to the Lords;” to which he ſubjoi 
his initials, and the petition is returned to th 
agent who gave it in. 

Before giving it in to be moved, the clerk 
dues, which are 4s. 10d. (c) muſt be pal 
to their collector, who attends for the pu 
poſe in the outer-houſe every ſeſſion day, 
tween nine and ten o'clock, and puts a recei 


for the ſame on the margin of the firſt page 


(c) The fee now demanded has been very lat 
raiſed to 5 J. in conſideration, it is ſaid, of the collect 
receiving it in the parliament-houſe. 


tl 


petit10! 
in, tot 
his mo 
d the r 
| the pe 
extract 
given 
lock in t 
it has b 
1oved 01 
it mu 
r befor 
> ſeflion 
ide red 
zerwile t 
ct may £ 
proroga 
e H da 
he pet 
py is put 
box of 
proceſs, 
reably 1 
d the pr 


Il clerk's | 


fame d 


. Sterlir 


Theſe p 
dle bills, 


23 
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petition 3 and a ſhilling more is paid at giv- 

in, to the clerk's aſſiſtant, or cloſet keeper. 

his moving of the petition, however, will not 

> the running of the reclaiming days, nor 

| the petition ſo moved be taken notice of in 

extracted decree, unleſs the ſame is printed 
given into the boxes at or before twelve 

ently Mock in the forenoon of the third box day af- 

ys, tha it has been ſo moved. And if the petition 

> : neveWnoved on any of the four laſt days of the ſeſ- 
leaſt .it muſt be printed and put into the boxes 

ing dur before twelve o'clock on the penult day of 

oves iti ¶ ſeſſion; or diſtributed ſo as the ſame may be 

the petifWilidered by the Lords before the ſeſſion riſes ; 

udgmenWcrwile the reclaiming days will run, and ex- 

nouncing may go out, which reclaiming days cannot — 27 June 
the bak prorogated, even by conſeat of the parties. "OD 

v. Ie days here mentioned are ein days. 1754. 
ſubjongWTihe petition being printed in due time, a 

ed to His put into each Lord's box, and alſo into 

box of the principal clerk who 1s clerk to 

proceſs, and of the profeſſor of Scotch law, 

r-eably to the acts of /ederunt before quoted. — rg 

d the proceſs muſt be given in to the princi- Per. 39. 

| clerk's office, by four o'clock afternoon, of ra ng 

lame day, at fartheſt, under a penalty of 

. Sterling. | 

Theſe petitions, which are uſually called 

(e bills, no anſwer being yet made to them, 

are 
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ſederunt, after being boxed; but thoſe by 
A. 8. 11h On Friday are not taken up till the Tweſdayi 
28 1787. lowing, in order that they may have the ben 


and petitions againſt judgments of the inn 


ceding, except thoſe to be moved on Tueld 
the roll of which is put up at the ſame hour! 
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> terms 
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are taken up by the court, when they meet 
the morning, before any other buſineſs. Int 
general caſe they are conſidered at the f 


of a tuller bench than they could have on ut 
day, when the Ordinary in the outer-houke, 
the week preceeding, is intitled to fit in 
outer-houſe, during the fitting of the Cou 


houſe, to be afterwards ſpoken to, are not tal 
up till the ſecond day after they are boxed. 

That all parties concerned may be duly 1 
priſed of ſuch petitions being preſented, and 
the order in which they are to be moved to 
Lords, a roll of them is put up-on the walls 
the inner and outer-houſe, by the Lord Pre 
dent's clerk, at twelve o'clock of the day 


the Saturday before. No fee is paid for t 
inrolment ; the xegulation, though highly 
ducive to order and diſpatch, being very lat 
introduced, without having obtained any * 

preſs ſanction of the Court. | | 
When the Court fits down, the petition 
moved, in its order, by the Lord Preſidel 
which 18 done by mentioning the petitions 
na 
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y MeetWhne, the interlocutor he reclaims againſt, and 7 
s. InW terms of the prayer of his petition ; upon 
t the Mich the Lords deliver their opinions, and the 
ole bo tion is either refuſed or ordered to be ſeen 
ueſday W anſwered by the other party. 
the bendWir it is refuſed, the petitioner may reclaim to A. S. 26 
: on Mir Lordſhips by one other petition, but no “ 748. 
-houte, Whre ; unleſs he can allege new matter of fact, 
fit in WW inſtruct that it has recently come to his 
he Conoriedge. But if he reclaimed from the Or- — r reb. 
the inWhary, on the ſingle ground that he was ſub. 775 34: 
not ted in expenſes, or that the other party was 
>oxed. ikied from them, it is not competent to 
2 duly i the matter a ſecond time under their 
ed, anlWrdſnip's review. 
ved to MPctitions againſt interlocutors in preſence — 9 July 
e wall Wit be preſented within fix /ederunt days, after“ 
ord PWnouncing the interlocutor reclaimed againſt ; 
e day pWorder to which, however, the proceſs ſhould 
Tueſaſ taken up from the clerk, becauſe, if the 20th 
ie hou Her party infiſt upon it, he is intitled to ex- TR —_ 
d for a the decree, any time after the elapſe of %. 
ighly Henty-four hours from its being read in the 
rery laWnute-book. 
1 any lt the firſt petition, in place of being refuſed, 
| rdered to be anſwered, the court appoints a 

petition Wic tor that purpoſe, annexing a penalty, com- 
P rei deWnly forty ſhillings, in caſe the anſwer be not 
etitiongged within the limited time. This penalty, 

or 
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cauſes therein, as they are preſented to him 
the parties; or in caſe two or more are pre- 
ted at the ſame time, he is to give them 
ice in the roll according to the date of the 
rdinary's warrant for inrolling a report, or of 
e clerk's marking on an anſwer; for which 
rolments the keeper of the rolls is required to 
tend every ſeſſion day, between three and 
r o'clock. His fee, for inrolling each report, 


iffordim 
he anfy 
t will pf 
from 
a Writt 
e Cale: 
copy d 
he print 
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„In wii 


e half of which the party paying the ſame 
intitled to demand from the other party, for 
ich ſummary compulſitors, if neceſſary, will 


odged Wi awarded. 
y precii In practice, the anſwers are ſeldom put into 
moved e clerk's hands till the cauſe appear in the 


ngs. WW, and a day is fixed for adviling ; the inrol- 
they Met being made without regard to any ſuch 
er as pnpetition as the act of ſederunt had in view. 


a like Wc practice alſo is to inrol, in the forenoon, 
nce ; Wile the Court is fitting, and after the ſingle 
tiſtant, W's are over; no attendance being given in 


tice e afternoon, 


viſed, The party wanting the inrolment, who is 
upon cally the reſpondent, carries a printed copy 
t into the petition and anſwers, and alfo the prin- 
nouſe al anſwer itſelf, to the keeper of the inner- 
nt for ule rolls, who keeps the printed copies, and 


the principal paper marks the date of inrol- 


?, after which he returns it to the party. 
O If 


and to! 


for petition and anſwers, is five ſhillings; 33 
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If any thing ſhall occur to render neceſly 
an additional petition, or anſwer, ſuch adi 
tional paper may be given in within eight ry 
ing days from the date of inrolment ; af 
which time they are diſcharged, unleſs by ſy 
cial appointment of the Court, under the 
nalty of 4os. ſterling to the poor. A prints 
petition to the court becomes neceſſary, the 
fore, praying for leave to give in any addiiion 
paper, after the time limited by this act is e 
pired. 

When the — comes to be adviſed in tif 


courſe of the roll, and judgment is pronounce with. 
by the Court, altering, or adhering, in wha... 
or in part, to the interlocutor of the Lord Owl gom t 
nary, either party, or both, if they think then. , 
ſelves aggrieved, may again reclaim to Haden 
court, unleſs their ground of complaint regain we 5 


expenſes only, in which caſe no en bi 


1s competent, 
If the Lords, on adviſing the tiles un 


he cau 


„or on 1 

_ anſwers, think the cauſe attended with dig. rectal 
culty, they will appoint a hearing in preſenct ſequent 
to take place on a certain day. Whereupon tit t one pe 
cauſe is transferred to another roll, kept by tit judgm 
keeper of the rolls for the inner-houſe, for cault im upon 
that, on report or on petitions and anſwers, ry... p 
appointed to be heard in preſence. And q ke atk 

. þ ; 7 

keeper is ordained to inrol theſe caules " the ſhox 


5 Petitions and Anfwers. 99. 19 
eel to the date of the deliverance appointing 10 
e. | ee ; i 
FTheſe hearings are, by act of /ederunt 1711, AS. 20th tl 
nt; pointed to proceed on Tueſday and Wedneſ- 3 1 i 
s by y; but Tueſday is now appropriated to ano- 25 4 
5 ke "WE purpoſe, by a late regulation, to be imme- — irh 15 
A par tely noticed ; and cauſes to be heard by ſpe- TO FEI 3 
* pas | appointment, are ſubjoined to the ſhort roll, 5 
adi note mentioning the particular day the iſ 
act 1 lc. is to be heard: with regard to which, the * 
118 urt are not in uſe to confine themſelves to 4 
ed in if days pointed out by the act. | | 

ono inſpeftion of theſe rolls is allowed without 3 4 
* wht or reward, and copies are ordered to be put 5 5 3 1 
ord Ol gm time to time, on the wall of the inner- "nt 
nk the. And from theſe two rolls the Lord 4 
n to üadent makes up a ſhort roll of ſuch cauſes i T 
ming are to be adviſed by vo Court from day to 4g 
5 he cauſe being adviſed, either upon a hear- pd 
tion A or on the petition and anſwers, either party 1 
vich di y reclaim, as they may afterwards do in any 1 
preſend lequent ſtage of the cauſe, providing always — 26 Nov. if 
upon "Wt one party prefer only one petition againſt * | 
pt by judgment in preſence, and ſhall never res i} 
tor cauim upon the point of expenſes merely 1 
wen Theſe petitions againſt interlocutors in W "2 
And J Ice, and anſwers thereto, are intitled to be put — 29h 1 
acc Ine mort-roll, without abiding the courſe of Ih 7747: | 4 
| | | O 2 | the 1 
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the u principal bill, which goes into the clerk's 
vad eme ds, a note in writing, ſubſcribed by the per- 
who intimates, of the time when, and the 
rs of n to whom he gave ſuch notice; and a co- 
„ a % of the ſame note, but not ſubſcribed, muſt be 
the Tu upon the principal petition given into the 
ek bei ds boxes. The perſon who gave ſuch in- 


ation muſt attend at the bar, at the adviſ- 


der- hau in order to verify the intimation by his own 
7, 1t 15 08h, and the oaths of credible witneſſes, if ne- 


lary. 

his act further requires, that if an agent or 
| ocate, to whom intimation is made, ſhall de- 
require that he is for the party, then fuch denial ſhall 
ion toi mentioned in the note of intimation indorſed 
the petition. And unleſs the perſon who 
mates ſhall be ready, at mot ing the petition, 
rerify that ſuch perſon is truly agent or ad- 
te for the party concerned, ſuch notice ſhall: 
be ſuſtained as legal; And all this is requir- 
under a certification that the petition will 


y hav gives it in ſhall be ſubjected in a fine of 
he call ſhillings. A like fine of five ſhillings is, by 


efare ¶ bſequent act, impoſed: upon the perſon Who 7 %%. oy 


ges the intimation, in cafe of his failing to 
End at the advifing, and verify the intimation 


petite manner before mentioned. i BY 
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Dec. 1765. 
— 17 July 
I764. 

— 5 June 
1790. 


— 29 


June 1738. 


— 19 Dec. 
7710. 
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From the above regulations, however, are g 
cepted all ſuch petitions as require to be ki 
ſecret till adviſed, and alto thoſe requiring ſu 
diſpatch as cannot admit of intimation. 

' Petitions for ſequeſtrations, or for warrants 
payment of money, cannot be received up 
any of the five ſederunt days immediately py 
ceding the Chriſtmas vacation; nor after i 
20th of February for the winter ſeſſion, and i 
25th of June for the ſummer ſeſſion. 


Of Reports. 


WHEN a Lord Ordinary finds difficulty in 
cauſe, he generally takes the opinion 


the Court upon it; in which caſe he is ſaid i 7 
take the cauſe to report. The form in wl * ne 
this is done has undergone many changes; Hein the! 
the practice in preſent obſervance has been e eady, 
eſtabliſhed by repeated acts of /ederunt. printed 
The Lord Ordinary, who is to report Printed i 
cauſe, appoints all parties concerned to put i ds, upon 
formations into the Lords' boxes againſt a emed: a 
tain day. Theſe informations muſt be ſubſa N. | 
ot the 


bed by an advocate, who is held to be the dit 
er, and anſwerable for what they contain. 


{ 


I Reports, r03 
er, are g 
o be ka_l 
iring ſu 


If, at the day appointed, one of the parties A. S. 5June . 
e his information 1n readineſs, and the other 4s 3 i July 
e not, the Lord Ordinary then authoriſes him 1739. 

o is ready to print the minutes of debate, 
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wi! | finds the other party liable in the expenſe 
ved u eeby incurred. He at the ſame time ap- 
ately x ts a new day, for putting the information 
after ch is ready, and the minutes, when printed, 
n, and the Lords“ boxes, declaring that no infor- 
. tion ſhall be received for the dilatory party, 
hout payment to the other of a fine, not 
c er 40s. ſterling; and this interlocutor 1s 159 
joined to the minutes, and muſt be printed þ | 
rewith. ; | 
Vhen both parties are ready with their i$ 
ted informations, they put them, along auf 
-ulty in h the proceſs, into the hands of the clerk, 14 
pinion M upon intimating the ſame to the Lord i 
js aig Weary, without the neceſſity of a calling, ob- * 
in wad an interlocutor or warrant for inrolling the i 
ges; d. e in the inner-houſe rolls. Where either party 1 
been lu t ready, as before mentioned, the other, who ! 
a printed the minutes, lodges the fame, with k 4 
eport f printed information and proceſs, in the clerk's bl | 
to put i 4s, upon which a like warrant for inrolling is he 
inſt a ned: and in this caſe the Lord Ordinary 'M 
e ſubſci award ſuch ſummary compuliitor for pay- 1 
the dralf" of the expenſe of printing the minutes, * 
in. and 1 
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inroll is obtained, the printed informations n 
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and of the fine incurred, as may be awardet 
any other incidental expenſes. 

The Lord Ordinary's warrant being ſhow 
the keeper of the inner-houſe rolls, the cauþ 
put to the roll appointed for reports, and 
petitions and anſwers; he receiving a fee off 
ſhillings for the inrolment. The acts of 
runt before quoted are inforced by a ſubſequ 
one, which declares that when the warrant 


be put into the Lords' boxes on the next /ed 
day, under a penalty of forty ſhillings. 


If, after taking the cauſe to report, and bie Court. 
adviſing it, any material fact or piece of 1! opinic 
dence ſhall be diſcovered, the party who ie cauſe; 


found upon it may apply to the Court by plÞ'ty, the) 


tion, ſtating the circumſtances, and praying sive ſuc 
may ſtill be admitted as part of his informaii uire. 

In ſuch a caſe the Court uſually remits they At repor 
tition and whole cauſe tothe Lord Ordinary bel intitled t 
whom it depended, to do therein as he ſhall \V hatev: 
juſt. The proceſs is then inrolled in his Latent for t 
ſhip's hand-roll, and parties are heard on inner, an 
import of the evidence ſo diſcovered. If it He preced) 
of ſuch a nature as to do away any diffei Cauſes c: 
there was before in the cauſe, then his Lordi ule regu 
may pronounce judgment; but if there ftillgW'iout the 
mains difficulty, he will order additional ine parties. 
mations to be given in for the parties; or Au his is u 


ucations 3 


2, | | Reports. log 


more common, he will make aviſandum to the 
ords with the whole cauſe, and ordain the par- 
s to print their minutes of debate, and put co- 
3 thereof in the Lords boxes forthwith ; after 


and ich the cauſe goes to the inner-houſe rolls, as 
fee ive explained. 
s of When the cauſe comes to be adviſed in the 


urſe of the roll, the Lord Reporter goes to the 

ot of the clerk's table, and reports the cauſe 
© the Court; that is, he ſtates fully the pleas 
the parties as laid before him in the outer- 
uſe, and in the printed informations before 
e Court. After which their Lord ſhips deliver 


e of Meir opinions, and judgment is pronounced in 
who ze cauſe ; or if they find it attended with diffi- 
t by ty, they will appoint a hearing in prefence, 


brayini sive ſuch other interlocutor as cireumſtances 
ormatiiduire. 


its the! 
ary bel intitled to a fee of 35: from each party. 


ſhall i Whatever judgment is pronounced, it is com- 
his Latent for the parties to reclaim againſt it, in the 


d on Wanner, and under the limitations mentioned in 
If it He preceding ſection. 
die Cauſes come often to be reported in the inner- —— rgth 


Lord | 
re ftillt 
nal in 
or wit 


e parties. 

This is uſually the caſe when incidental ap- 

vations are 1 to the Court; fuch as peti- 
E | tions 
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At reporting the cauſe, the Ordinary's ud A. S. 7. 


ule regularly enough upon printed minutes, 5 x, 
ithout the neceſſity of formal informations for 


r 


"fl 


*. 
*. 
10 


£0 
22 = 


* 
aud dey gk 


106 Proceedings in the Inner-houſe, 


tions for the preferable creditors on banknyWl, in the 
eſtates, for payment of the preferable ſums e merits 
them ; petitions for the common agent in 
ranking, for warrants for money to account q 
his diſburſements. In theſe and the like apf 
cations, the Court not having an opportunityt 
judge, in ſo ſummary a manner, of the fads th 
petitioners found on, they remit the petition 
the judge who is Ordinary in the ranking, Ort 
nary in the diviſion, and ſo on, to call and he 
parties, and to report. | 
When ſuch remit 1s made, the cauſe is inn 
led in that Ordinary's hand-roll ; when the a 
vocate for the petitioner ſets forth the ground 
of the application, and the remit by the Coun 
and craves his Lordſhip to make a report agre 
ably to the prayer of the”petition ; to which, 
oppoſition is made, the other party anſwers, an 
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This reg 


thereafter the petitioner replies. On heamnded pur 
this debate, the Lord Ordinary deſires the put. that t 
ties to make up minutes thereof, in order to Mekly, foi 
port: which being done, and the minutes lodg*WM the orde 
in the clerk's hands, an interlocutor is writtel report of 
out, to this effect; -The Lord Ordinary male particu 
* aviſandum to the Lords with the foregoing, for eitl 
minutes of debate; and appoints the parties e clerk's 
print the ſame, and put copies thereof in tnt to all 
* Lords' boxes quamprimum.” 
The minutes being printed and boxed, ti“ See ab 


Lord Preſident orders the cauſe to the ſumms 
roll 
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, in the courſe of which it is taken up, and 
ze merits of the application decided. 
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SECTION III. 
Of concluded Cauſes. 


HEN a proof has been led, and decree of 

circumduction pronounced (d), the proof, 
d in common ſpeech, the cauſe is ſaid to be 
ncluded. | 


is in In order to the final diſcuſſion of ſuch cauſes, 

1 the ae keeper of the inner-houſe rolls is ordered to 
ground» a book of inrolment for them, in which st. 1672. 
2 Court ey are to be inrolled according to the date of ” 
rt agrees. concluſion of the cauſe, as the ſame ſhall be 
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eſented by the clerk of proceſs. 

This regulation not having anſwered the in- 

ded purpoſe, it was ordained by a ſubſequent 
that the Lords ſhould name an auditor st. 2693. 
ekly, for hearing parties on concluded cauſes, © *7: 
the order of the roll thereof ; who ſhall make 
report of the probation in writing, and mark 

e particular parts of the writs or oaths inſiſted 

for either party; which report ſhall he in 

e clerk's hands, a week before adviſing, pa- 

nt to all concerned. The concluded cauſes 


d) See above, acts of litiſconteſtation, ch. 2. 5 2. 
T3: thus 
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| thus prepared are ordered to be adviſed by 
| Lords on Saturdays, and on the afternoons: 
| ſuch other days as the Lords ſhall appoint. 
| By the fame ſtatute the Court is appointedt 
adviſe, ſummarily, all depoſitions of parti 
| which ſhall be marked to be clearly affirmat 
or negative, by the Lord Examinator. 

AR regl. This appointment was afterwards extend: 
e to proofs by writ or by witneſſes, which ſhou 
be found to be clear, by the Ordinary on ex 

cluded cauſes : for confidering which, and hea 
k ing. parties thereon, the Lords are appointedi 
| A.S.1t meet weekly, by turns, in the rye Fo 
; Nor. 16093. from three o'clock to five in the afte 
every Tueſday, Thurſday, and Friday. 

i | The report made of the proof is called a /ia 
c of the proceſs, To which, if objections are 
i be made by any of the parties, they muſt | 
i A regl. lodged within fourteen days after making ti 
*095- 8 19. report; and the objections and anſwers ther 
ſhall be confidered by the Lord Ordinary, a 
ſubjoined to the report; and if parties negla 

to lodge their objections, they ſhall not be he 

at adviſing the cauſe, without conſigning 1 

amand of five dollars; and at adviſing, no d 
jection ſhall be made againſt the act, but agail 

the report, as to the points proven or not prove 
be clerk's fee for preparing the cauſe 
directed to be modified by the Lord Ordinar 


1 


t exceed 
ich mul 
the pro 
y one he 
ho ſhall 

aſe come 
yment o 
The me 
theſe a 
igation 
rted fror 
By the 

ncluded, 
be prep; 
put inte 
ho make 
the poi 
the pr 
lus ſtate 
pointed 
ter inrol 
r the in 
ant of 

eas of p 
nd to eſt 
uſe to a 
le probat 
The gr, 
ele mem 
ent of tl 


Concluded Cauſes. ro 


d by th: exceeding two dollars at moſt ; payment of pro 
rnoons Mich muſt be vouched by the collector's receipt ab . 
oint. WW the proceſs, before adviling ; each party to 


y one half, under certification that the party 

ho ſhall not have paid his half, when the A.s. 20 
uſe comes to be adviſed, ſhall be ſubjected in _ 1771. 
yment of the whole. ; 

The manner of preparing ſtates, preſcribed 


YaINtedt 
f parti 
thirmath 


extend 


ch ſhodWF theſe acts, being attended with confiderable 
on cof©Bſigation and delay, the Court gradually de- 
and heafWrted from the regulations thereby introduced. 


ointed i By the preſent practice, when the proof is 
nt-houWncluded, the cauſe is put into the roll of cauſes 
fternoi be prepared, and the proceſs and proof taken 


7 put into the hands of the inner- houſe clerk, 
ed a ho makes up the ſtate, without much regard 
ns are the points litigated, or the particular parts 
muſt the probation which the parties inſiſt on. 
king i lis ſtate is then ſigned by the Lord Ordinary 
s therWpointed for preparing cauſes, and there- 
ary, ufer inrolled in the roll of concluded cauſes 
s negleWr the inner-houſe. But to make up tor the 
be heaWant of arrangement in the ſtate, as ta the 
rning Meas of parties, and the probation which may 
„ no dend to eſtabliſh or cut them down, the court is 
t again ule to allow the parties to ſtate the import of 
proven" probation at large, in mutual memorials. 
cauſe The great trouble which was occaſioned by 
rdinanWOcle memorials not being confined to a flate=»  _- 


enteo the proof, but going into all the argu- 


ments 


A, 5. 18 
June, 1754. dering ſhort caſes to be made up by each pa 


wa June, matter was introduced foreign to the points 


— 12 Nov. called on Friday and Saturday. And the /i 
1760. 


Act. reg. 
1695 § 22. cept towards the cloſe of the ſeſſion, when th 


ſummar roll is called every day. 


A. S. 23 
Juy, 1056. dues to the keeper of the inner-houſe rolls, 


the ſubject of complaint ſtill remains both agan 


that not having been the practice. 
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ments at large, induced their Lordſhips to mil 
an order, diſcharging ſuch memorials, and 


after the manner of thoſe given in to the * 
of Lords. 

The prepared ſtates made up by the clerks, 
fording ground alſo for complaining that mut 


od 
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iſſue, a committee of the Lords was named, tocu 
ſider in what manner a remedy could be appl 

Theſe acts, however, ſeem to have been 
little attended to, as in the latter caſe, it di 
not appear that any report ever was made; u 


prepared ſtates and the memorials which ca 


tinue to be given in by parties. 
The roll of concluded cauſes is ordered to 


mar roll to which cauſes are put, in terms( 
the regulations 1695, is called on Saturday, e 


All cauſes adviſed ſummarily, pay the fan 


they would do if put to the ordinary roll of i 
ner-houſe cauſes; a roll of which ſummary caule 
he is to affix on the walls every week. 

It is enacted that, though concluded cault 
lie over, there is no neceſſity for awakening 


CHA! 
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CHAP. IV. 


Proceſs Extraordinary. 


N ſome proceſſes the Lord Ordinary cannot 
proceed the length of pronouncing judg- 

nt on the merits. He can determine on the 

atory defences only, after which he muſt 

ke great aviſandum ; the act of regulations s:. r672. 
uiring that theſe cauſes ſhould be adviſed by . 
Lords in preſence, | 

he actions particularly mentioned in the 

ute are, 

Reductions of heritable rights of lands and 
mnnualrents ; | 

Declarators of rights of property ; 

Provings of the tenor of writings loſt or de- 

royed ; | 

C HHones bonorum ; | 

Actions wherein hearings are ordered by the 

ords in preſence, upon the report of an 
rdinary. | 

Theſe proceſſes are appointed to be inrolled 

i book to be kept for that purpoſe by the ia. 5 . 
per of the inner-houſe rolls; who is ordered 

attend in the ſeſſion houſe each Saturday 

ing the ſeſſion, from two to three in the 
moon, for receiving ſuch inrolments. 
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And it was afterwards appointed that 
hearing is fixed for a certain day, the © 
ſhall be then peremptorily called; and thy 
roll of ſuch cauſes ſhall be made up for t 


purpoſe. HE inte 
With regard to 3 for the in {me d 


houſe, whether of the above actions or o rſuer app 
the practice, as before noticed, is to mi doing wi 
them in the forenoon, while the Court is fit dme caſe 
uſually after the ſingle bills are over; ¶rnus dec 
attendance being given in the afternoon, bmiflion, | 
terms of the act. And cauſes ſpecially any of tl 
pointed to be heard are ſubjoined to the Mad of cor: 
roll, as already mentioned, by a note, mention eged agai 


the particular day the hearing is to take pla 
The cauſes before enumerated, though pry 
to the inner-houſe, in ſo far as regards thel 


e is pro! 
y be redi 
wers gran 


ciſion of them, muſt yet be introduced by ¶MHugion of 
tain ſteps before the Lord Ordinary. Id in the 
with ſeveral others, in which the proceed the act 
alſo differ ſomewhat from thoſe of ord forth, f 
actions, ſhall be treated of under the healWhich he fo; 
proceſs extraordinary ; beginning with ty, as forn 
which are ſpecially mentioned in the act of WMthors of 
oma its he me 

tenders to 

em their d 

The preli 
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SECTION I. 
Of Proceſs of Reduction. 


HE intention of this proceſs is to ſet afide 

ſome deed, writ, or proceeding which the 
briuer apprehends may be prejudicial to him. 
doing which, the difficulty is much greater 
ſome caſes than in others. 


r Othe 
0 
18 ſitt 


ver; Thus decrees arbitral, proceeding on a ſigned 
noon, Wmiflion, cannot be reduced, at the inſtance rake 
ially i ny of the parties ſubmitters, unleſs on the * ”” 288 


the i 
>Ntio0 
te Plat 
zh pro 
s thed 
d bye 


ad of corruption, bribery, or faſehood, to be 

eged againſt the arbiters, by whom the de- 

e is pronounced. Such decree, however, 

yy be reduced, if the arbiters ſhall exceed the 

wers granted them by the ſubmiſſion ; and a 

uction of it has been ſuſtained on the held of A. s. 29th 
nd in the arbiters. Jan. 1. 
In the action of reduction the purſuer muſt 

forth, ſpecially in his libel, the writs on 

ich he founds his title. But it is not neceſ- 

y, as formerly, that he call as defenders, the - e Feb. 
tors of thoſe whoſe infeftments or other - TG | Feb, 
its he means to reduce; it being left to the *7** 
tenders to cite their authors, or intimate to 

m their diſtreſs, as they ſee meet. 

The preliminary ſteps, after the proceſs comes 

0 court, are the ſame as in common actions. 
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If the defender make no appearance, th 
Lord Ordinary will pronounce decree of cert 
cation, contra non producta ; but, if the it 
fender appear, he may defeat the action by pr 
ducing a title in his own perſon preferable t 
that founded on by the purſuer; in which ca 


he is not bound to take a term for producing i! 


writs called for. But it, on the other han 
the purſuer's title is ſuſtained, the detend 
mult either produce the writings called for in 
mediately, or a term will be aſſigned, uſual 


ten days, for production; after the elaple ( 


which the purſuer may inroll the cauſe, an 
obtain a decree, circumducing the term agal 
the defender for not producing. 

'The writings called for being produced, t 
cauſe is inrolled, when the Ordinary mak 
great aviſandum to the Lords, and grants e 
cumduction guoad ultra. 

After this interlocutor, the Lord Ordinat 
can proceed no farther, and the cauſe mult 
inrolled in .the roll of ordinary actions fort 


inner-houſe, in caſe the reduction wanted is ofs 


heritable right of lands or annual rent, in tem 
of the act before quoted; but, in place oft 
the practice 1s to apply by a petition to the Lo 
praying a remit to the Lord Ordinary, to d 
cuſs the reaſons of reduction; which is grant 
pt courle ; and the cauſe is remitted to the . 
p ve 
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— n 
e, ti... Ordinary for the outer-houſe, and is in- * [i 
cer in the next week's regulation-roll. Wit 
he au zur, previous to the application for this 10 
y pit. it the purſuer finds it neceſſary to add 1 
able rer reaſons of reduction than what are ex- "i 
ch coF-1:d in the libel, he may, within fix days 1 
ing ger vviſandum is made, give in his ſpecial rea- A. s. rt Wl 
| han vs of reduction, and grounds of declarator, if; 1 FO 14 
tend ns any, in writing, which the defender” Fl 
tor answer within fix days thereafter, alſo in . 
ul ting: and, until the day for giving in theſe 948 
aple WM: cr elapſe, the diſcuſſion ſhall not proceed 8 
le, li: in1cr-houſe, neither can any application — 
08S de for a warrant to diſcuſs in the outer- 1 
lle. * 85 A ; 
ed, t Br the ſame act of /ederunt the practice of 4 
mak hing the defender to ſee his own produc- all 
ats Og. atter calling, is diſcharged. 9 } 
ich regard to the writs to be produced, if tall 
rdinal y are recorded in the books of ſeſſion, they 1 | 
mult held to be already in the hands of the clerk” bl 1 
for ort, and therefore a condeſcendence of the 1 
is 0: ot recording, ſtops certification. But dif. str v. 4. iſ 
8 teien opinions are held upon the point, how far 8 k 
oft extract from the records of an inferior court, 8 8 . 
> Lo W: condeſcendence of the date of recording the [| 
to die in the books of chancery will be ſufficient. 1811 
0 ncn the principal writing, though re- 44 
he ne id, muſt be produced, a warrant is iſſued a! | 
wee Q 2 By” 10 
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rence of 
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ſignet, 
general 
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able. 
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ule ; but 
pearing f 


by the Lord Ordinary for the keeper of 1 
record tranſmitting it to the clerk of proceſ, 
The reductions mentioned in the act of 16 
are thoſe of heritable rights only ; yet it is 
general practice, in reductions of decrees, a 
other writings which do not concern herity 
to make great avi/andum with the produdig 
though no act is extracted ; and the reaſons 
reduction are not decided upon, withont an 


mit from the Lords. Hf 90 The ſun 
| | t the W 

| fabric: 

SECTION n. pd to: 

1 erments b 

Of Reduction and Improbation. for; be 


d to be 
eing a fu 
When ap 


YOUGH the proceſs of improbation is not car 
prehended in the act of regulations 10) 


under the actions which are there enume ni he cannc 

as proper to the inner-houſe, yet, as it is alu he mu 
accompanied by a concluſion of reduction, tings cal 

has an intimate connection with that proceſ, WM afigned 1 

falls to be here treated of; in doing wii which an 
however, we ſhall only mention thoſe partiWrple reduc 

lars wherein the form differs from that obſen After ext: 

in carrying on a ſimple reduction, immediate before g 

before explained. | inrolled a 

A.S.zit Firſt, the ſummons of improbation, as alſo e the Lor 
Ve. 1935 pill or warrant thereof, muſt each have the cn is made 


Current 
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rence of his Majeſty's advocate. This is ob- 
ned by applying to the ſubſtitute keeper of 
ſignet, or the Lord Advocate's clerk, who 


r of f 
oceks, 
of 16 


it is generally authoriſed to adhibit ſuck concur- 
ees, ces, for each of which a fee of 12s. 3d. is 
hen able. . 


This concurrence the King's advocate cannot 

uſe; but he is not thereby debarred from: 
pearing for the defender. 

The ſummons in this action always bears 

x the writings challenged are falſe, forged, 

| fabricated ; yet the purſuer is not ob- 

ed to give his oath of calumny on theſe 

erments before production of the writings cal- Did. Dec. 
i for ; becauſe the allegation here is under- 
d to be made with the view principally of 

eing a full production. 

When appearance is made for the defender, St. 1672. 
he cannot exclude the title of the purſuer, W 
n he muſt either immediately produce the : 
tings called for, or two different terms will 

atigned to him for that purpoſe ; upon each 

viuch an act muſt be extracted, though in a 

pple reduction, one term only is required. 

After extracting the act for the ſecond term, 4. S. 1ſt 

d before granting certification thereon, it muſt ah 
inrolled among the other acts, and called be- 

the Lord Ordinary, when judicial intima- 

n is made to the defender ſtill to ſatisfy the 

pro- 
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production within ten days; which intimatm) bis abi 
is vouched by an interlocutor written on Hie. 
margin of the act, and ſubſcribed by the I deed, as 


{to the 1 


Ordinary. 
lie and im 


If at the firſt calling, in {the courſe of the n 


in the outer-houſe, no appearance be made cireumſt 
the defender, the Lord Ordinary appoints Med, thoug 
ſummons to be again inrolled according to s 47 
date of the calling. And if no appearance} ed in his 

made for the defender at the ſecond calling, (M* public 

cree of certification may be immediately pn oled in 
nounced in abſence ; but in ſuch caſe the eefore th 
cree muſt remain unextracted for four weeks that i 
leaſt after it is ſigned by the Lord Ordinary. lation of | 
With regard to the writs to be produced, aff "'*) and 
extract from the books of an inferior judge is his han 
ſufficient in this action, though by ſome it The defe 
held to be ſo in a ſimple reduction; and edu d, t 
when the deed 1s recorded in the books of , and 
fion, or of chancery, the principal itſelf muſt Mer which 
produced, either firſt, when the purſuer ini de muſt b 
upon proper grounds of falſehood ; or ſecondly” for the 
if after ſearch in the regiſter- office, the principl After ſuc} 
writing cannot be there found. duction b 
When the defender produces the writs calleﬀ% it, an) 
for, if falſehood is ſuſpected, he muſt abide 0 \tracted ; 
the verity thereof under his hand, othervil the clerk 
the ſame ſhall be held to be forged, cok certif 
| | lung, in Or 


cree of cer 
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This abiding by a deed 1s either ſimple or 
aificate> If the defender abides ſimply by 
edeed, as a genuine writing, he ſubjects him- 
to the pains of forgery if it ſhall be found 
le and improven. But as a defender may be 
circumſtanced as to be poſſeſſed of a falſe 
ed, though he have no knowledge of the for- 
ry; as an heir, for inſtance, who finds the 
ed in his anceſtor's repoſitories, or a manager 
a public bank, upon whom a forged bill is 
poſed in the common courſe of negotiation, 
erctore the judge allows him to abide gualifi- 
te; that is, to adject to his declaration a pro- 
tation of his own innocence, by a narrative of 
way and manner by which the writing came 
to his hands. 

Ihe defender having abidden by the writs 
duced, the Lord Ordinary makes great avi- 
um, and grants circumduction guoad ultra; 
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muſt Her which he can proceed no further, and the 
er infie muſt be inrolled in the roll of ordinary ac- 
.condlyfW** for the inner-houſe. 


After ſuch avi/andum, however, if any further 

duction be neceſſary, the defender may ſtill 

ke it, any time before decree of certification 

(tracted ; which production muſt be received 

the clerks, and inſerted in the extracted de- 

of certification, without the neceſſity of any - wy Jay, 
us, in order to make aviſandum or to obtain 

cree of certification anew. | 
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| falſehood, abiding by the deed is not requin 


A. S. 4 Jan. 
1755s 

— 8 Aug. 
1755. 


forgery and falſehood are ſuſpected, the witne 
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When there is no ſuſpicion of forget Ne carried 
ely in t 
and application may be made by petition toi ion. 
Lords for a remit to diſcuſs the reaſons in 


outer-houſe, as in a ſimple reduction. But whe 


and parties are examined by the Lords in 
ſence, and the cauſe muſt be determined by t 
Court. Kel | 

If a forgery ſhall be proven, and the Cat 


Of 
HEN 


fore tl 

ſhall be of opinion that it merits a capital puniſh, purſuet 
ment, the Lords remit the cauſe to the Hy ninicles 
Court of Juſticiary. Lighter puniſhments, ſu es che! 
as baniſhment or pillory, are inflicted by n chere 
Court itſelf. arſe. as h 
Caſes of forgery, where puniſhment chief D; alte 
in view, may likewiſe be tried before the (MI of ord 
of Seſſion, on a petition and complaint. dere it 18 1 


form of procedure in ſuch a cafe will be arne proc 
wards treated of. Id kind, 


queſtion. 
 extinguy 
ceſſity of 
incumber 
e tenor, b 
ed becor 
hich have 


SECTION III. 
Of Declarators of Property. 


OTWITHSTANDING that the act of regulati 


1672 appropriates actions of this natue' he cance 
the inner-houſe, yet by the preſent practice, M red up A, 


bs 
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rgery 
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e carried on before the Lord Ordinary pre- 
ely in the fame manner as any ordinary 


S 


ion. 


SECTION VV. 
Of Proceſs of proving the Tenor. 


HEN this proceſs comes to be dalled be- 
fore the Lord Ordinary in the outer-houſe, 
e purſuet produces, along with his libel, what 
iminicles he can, for inſtructing the tenor, and 
zves the Lord Ordinary to make great avi/an- 
n therewith. This the Ordinary grants of 
arſe, as he has no authority to judge in the 
uſe ; after which the proceſs is inrolled in the 
ll of ordinary actions for the inner-houſe, 
here it is adviſed by the Lords in preſence. 

The proof required in this action is of a two- 
Id kind, according to the nature of the deed 
queſtion. If the deed was ſuch as it could 
extinguiſhed by ſimple delivery, without the 
ceſſity of a contrary evident to do it away, it 
incumbent on the purſuer, not only to inſtruct 
tenor, but alſo to ſhow by what accident the 
ed becomes amiſſing; otherwiſe writings 
ch have been given up to the party in order 
be cancelled; might at any future period be 
ared up againſt him as fubſiſting evidents. 
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When the deed is of ſuch a nature as to; cxtr: 


quire a contrary written document, in ordert ordingly. 
its extinction, then it is not neceflary for in this: 
purſuer to condeſcend on any ſpecial caſus aniMiſlh c:amine 
ſionis, ſeeing that the writing to be proven at practi 
be preſumed a ſubſiſting deed, while no doit the p. 
ment extinguiſhing it can be produced by th e judges 
defender. | erlooked 
Thus, according to thefe rules, where a bill W:dinary, : 
a perſonal bond is in queſtion, the purſuer mi The proc 
condeſcend on the caſus amiſſionis; in provinhe ordinar 
the tenor of an inſtrument of ſaſine, ſuch ce Court, 
deſcendence is nowiſe requiſite. | ake avi/c 
The interlocutor firſt pronounced by tiWncution 
Lords either finds that there are no circunſ: is the | 
{tances libelled ſufficient to ground the actin 
and therefore diſmiſſes it accordingly ; or it tit 
tains the circumſtances founded on, and the a 
| minicles produced, ſuflicient to ſupport the ac | 
8 tion. If theſe circumſtances and adminicles at 2 
g per ſe ſuſlicient to inſtruct the tenor, and HRE fur 
N the caſus am:/ionis, where that is neceſſary, th of ſod; 
| decree may immediately be pronounced in t at man 
cauſe. But if that is not the caſe, then M hich he 
Court allows the purſuer to prove the caſis ane courſe 
ſionis, if ſuch proof be neceſſary, and a furtheſ rue pra 
proof of the tenor, aſſigning a term for tak ons in x; 
the proof, and at ſame time granting diligent JW. a ſpeci 


for citing witneſſes and hayers, upon which Alen notic 


acl 
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2 is extracted, and a diligence iſſues out ac- 
ordingly. | 

In this action the Court were formerly in uſe 
examine the witneſſes in preſence; and when 
at practice was departed from, they required 
at the proof ſhould be taken before two of 


| by tale judges ; but this ſtrictneſs has been of late . 
erlooked, and the proof is taken before one 

a bill dinary, as in other caſes. 

ier muy The proof being taken, the cauſe is inrolled in 

provi ordinary action- roll for the inner-houſe; and Tbs, = Re 

ch cue Court, upon a petition from the parkys will 


ike aviſandum with the proof, and grant cir- 
umcuction ; after which the form of proceed- 
215 the ſame as in other concluded cauſes. 
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SECTION V. 
Of Proceſs of Ceſſio Bonorum. 


PHE ſummons in this action, according to act * - Dec. 


of ſderunt, ſhould ſpecially ſet forth in 
hat manner the purſuer became /apſus bonis ; 
which he muſt produce ſufficient evidence in 
e courſe of the proceſs. | 
The practice, however is, to libel the ſum- 
ons in a general manner, and to give into pro- 
(s a ſpecial condeſcendence, afterwards to be 
ken notice of. 
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the next e outer-houſe roll; and a roll 


| fandum is made, and the proceſs is then inroll 


— 18th 
July 1688. 


bearing that he hath been the ſpace of a man 


improper to remark. that it is held to be ſuf 


hend; ſeeing the act 1672 gives the Ordinan 
full power to determine every dilatory fel 
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The ſummons being called in the outer-houk 
as in an ordinary action, it muſt be inrolledi 


uy, excep 
is called 
Before t 
uſt be lo 
ndence 
Je amoun 
nds, and 
at the © 
per inv 
Jars. 

At this 
cate for | 
pndetcenCc 
er ſhall : 
ent miStO! 
e part o. 
d the p 
%%, upor 
ſtate, rea) 
rs, and 
ut. 

The deb 
s eſtate, 
he credito 
ve thexet: 
ter whic 
non, he 
ueſday cc 
ourt, and 


#0 Sv © 4” ip 


the proceſs muſt be 8 upon the wt 
the dilatory defences are diſcuſſed, great ar 


in the ordinary action-roll for the inner-houſe. 

By an act of /ederunt it is eſpecially require 
that in every proceſs of ce bonorum, the bat 
rupt, along with the proceſs, ſhall produce ace 
tificate, under the hand of one of the mag 
ſtrates of the burgh where he is incarcert 


in priſon, without which certificate the "rocel 
is not to be ſuſtained. 
With regard to this certificate it may not I 


cient, very often in practice, that it be pr 
duced when the cauſe comes to be called u 
the inner-houſe: but erroneouſly ſo, we appt 


and the act of /ederunt, above quoted, deck 

that, without production of the certificate, 1 

ceſs {hall not be ſuſtained. | 
Proceſles of cefſio are uſually put to the ſus 


mar roll, This roll is always called on Satu 
day 
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er- ho except towards the end of the ſeſſion, when 


rolled if is called every day. 
a roll Before the calling, in the inner-houſe, there 
uſt be lodged in proceſs an explicit condeſ- 


citedi 
A ndence by the purſuer, ſtating on one hand 


eat at 


ge amount of his debts, and on the other his 
inrole ads, and the loſſes he has ſuſtained, in order 
-houſe, Wit the creditors may be enabled to make a 


oper inveſtigation into the true ſtate of his 
Ja1rs. 
At this calling, it 1s the buſineſs of the ad- 
xate for the purſuer to ſtate the import of the 
mdeſcendence to the court; and if the pur- 
er ſhall appear to have failed through inno- 
ent misfortunes, and no oppoſition be made on 
e part of the creditors, their Lordihips will 
not Mad the purſuer intitled to the benefit of the 
be ſullW//-, upon his executing a diſpoſition of his 
be projisitate, real and perſonal, in favour of his credi- 
alled urs, and deponing in terms of the act of /ede- 
App It. | TEE i 
rdinai The debtor then executes a full diſpoſition of 
lefenchi estate, heritable and moveable, in favour of 
leclargWic creditors, and ſubſcribes an inventory rela- 
te, e thereto, of the efſects thereby conveyed ; 
ter which, if he be in any neighbouring 
e ſunihron, he appears before the Lords, on the 
 Satui uelday commonly, at the ſitting down of the 
dat, and, at the foot of the Clerk's table, he 


makes 


eq! red 
ne ban 
ce ace 
Ce mag 
Acer 
a mon 


Procei 


A.. g reh. makes oath in the following terms: That 


1688. 


— 18 July 
1691. 


cend on any other diſpoſition, he may ha 


the making of {uch diſpoſition, and his oath 


126 Proceſs Extraordinary, 


ſon for t 
fnemen' 
This cor 
tor hav 


{+ hath not any lands, heritages, ſum; 
money, goods, or gear belonging to | 
more than is contained in the diſpoſition 


inventory produced in proceſs; and st mei 
„ ſince his impriſonment, he hath made MW&cccern in 
„other diſpoſition than that which is bis lat 
„ duced; and that he has made no other „ as it 


* pofition before his impriſonment; and HM upts v 
“ fince his impriſonment he hath not put 9 
of his hands any money, goods, or gear U 
« longing to him. And further that he hat 
not cancelled or put out of his hands a 
« writs ſince his impriſonment.” 

If the purſuer ſhall acknowledge that ſing 
his impriſonment he has cancelled or put aw 
any writings, he muſt condeſcend on ſuch wil 


ings in his oath ; and he muſt likewiſe conde 


1 conſtar 


is head 
artly of 
ole, 

nd half 
found at 
tors m: 
the privi 


This, ho! 
ds NOW 


ere they 


made of his eſtate, real or perſonal. If he deni 


f oppoſit. 
S COINPete 
e, tO Cra) 
cendence 


redargued, the decree of ce/ſio obtained 
him becomes void and null, and he can nevt 
get the benefit of a cu ο bonorum ther@fter. 

In caſe the debtor be impriſoned in a diſta 


part of the country, he cannot appear to mai court gr 
oath in court, and therefore their Lordſhip for ci 
upon a motion from the bar, at the time th nan ha\ 
find him intitled 1 to the cefio, will grant a ce 2nd p 


miſiio 


ſum; 
to l 
(ition q 
ind th 
made | 
1 1s ph 
Other d 
and th 
put 0 
gear b. 
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hat find 
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ay hay 
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ined bf 
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iter. 
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to mak 
"rd ſhip 
ne the) 
- A com 
miſtio 


That! 
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lion for taking his oath at the place of his 
fnement. | 
This commiſſion being reported, or the 
tor having appeared and made oath in man- 
irft mentioned, his counſel moves the court 
Jecern in the c2f/io and diſpenſe with the habit. 
This jaſt part of the motion becomes neceſ- 
, as it is preſcribed by poſitive law that 


Ie | c . » an. 16 ; 
head a bonnet, partly of a brown and Ja asf, 


ar 7 ; OW : 1 c. 5. 
tly of a yellow colour, with uppermoſt 3 


oe, or ſtockings, on his legs, half brown July 1688. 
nd half yellow coloured.” And in caſe he 


found at any time without the habit, his 


litors may incarcerate him, and he forfeits 
the privileges he is intitled to by the decree. 
I''s, however, appears fo ſevere that the 
s now diſpenſe with the habit in all caſes 
2 they find the debtor intitled to the 


| oppoiition is to be made by the creditors, 
competent for any one of them before de- 
e, to crave leave to ſee the proceſs and con- 
cendence given in, till next calling. This 


court grants of courſe; which puts off the 


e for eight days, that the creditor appear- 


may have time to conſider the condeſcen- 


ce and proceſs, and give in his objections. 


At 
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from the bar, and an anſwer made on the yy 


has obtained and extracted a decree of gene 


the Lord 
Seſſion, b 
tion is c 
to be me 
wall, 1n « 
COMMON 
judge ht: 
may proc 
and be c 
tion; Anc 
twenty /e 
purpoſe, 1 
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At the next calling theſe objections are ſtay 


of the bankrupt, which the court judges 
and either pronounces an interlocutor findi 
the purſuer intitled, or not intitled, to f 
cefſio ; or ſuch other ſentence is given as f 
eircumſtances of the caſe may require. 


SECTION. VI. 
Of Proceſs of Adjudication. 


A DJUDICATION may well be ranked under 
ceſs extraordinary, from this ſpecialty wii 
attends the procedure, that after one credit 


adjudication, ſentence, in terms of the libel 
pronounced ſummarily in every poſterior ad 
dication, in order that all the adjudgers m 
come in part paſſu, within year and day, 
terms of the act 1661; all detences compete 


pelled hoc loca, though reſerved entire to li This inti. 
contra executionem. ent for t. 
But a ſtill more remarkable ſpecialty, in la 8 | 
ing this proceſs, is introduced by the late bat 4 * 2 
rupt ſtatute, which enacts, that * in order tol f 4 on 
« ſen the number of adjudications, and co erk 

the provir 


A quently the expenſe upon a bankrupt eſta 


the Lord Ordinary officiating in the Court of 


re flat 
Seflion, before whom any proceſs of adjudica- 


the 2 
does ( 
r findir 
do f 
i 25 f. 


to be made in the minute-hook, and on the 
wall, in order that any other creditors of the 
common debtor, who may think proper to ad- 
judge his eſtate, and are in readineſs for it, 
may produce the inſtructions of their debts, 


and be conjoined in the decree of adjudica- 


tion; and a reaſonable time, not exceeding 
twenty /ederunt days, ſhall be given for that 
purpoſe, unleſs there be any hazard from a de- 
ay, which the Court, or the Lord Ordinary, 
ſhali judge of.“ 
In following out this enactment, the Lord Or- 
nary, before whom any proceſs of adjudica- 
n comes firſt to be called, pronounces an in- 
rlocutor, ordaining intimation to be made in 
e minute-book and on the wall, for ten or 
teen days commonly, that the creditors may 
oduce their grounds of debts, in terms of the 
ue before recited. | 
This intimation is made on the wall, by the 
ent for the purſuer aſſixing thereon a note, 
preſſing the names and deſignations of the 
te ll ver and defender, and containing a copy of 
der on interlocutor, to which is ſubjoined the mark 
3-6 the clerk, in whoſe office the proceſs lies. It 
the province of the clerk of proceſs, and the 
8 keeper 
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for which the keeper 1s intitled to a fee of hi 


proceſs of adjudication of his debtor's cla 
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Upon fi 
unced 0 


ueing ace 


keeper of the minute- book, to take care that th 
intimation by the minute-book be duly give 


a Crown. 
A creditor, who in this way gets notice of ar 


being in Court, collects his grounds of debt, an Of 1 
makes up an inventory of them. If he be HIS a 
theſe in readineſs before the term of intimati woods li 
18 expired, and the proceſs is decerned in by t 3 
Lord Ordinary, he has only to lodge them! R . 
the hands of the clerk to the proceſs, and at ti as 
calling of the cauſe he will be conjoined ( = Ss 
courſe with the original purſuer, and the dect -B wy f 
- of adjudication will go out for his debt, as we ORF 
25 bor the debt pschiiy Ebulled. nene hi 
| Before lodging the grounds of debt, four ſi en 
lings and ten-pence, the clerk's dues of hei 1 
zereft, as it is called, muſt be paid to their aH ige 
lector; and one ſhilling is paid to the clerk | confieſſc 
afliſtant. or cloſet-keeper. I 
If decree be pronounced before theſe grounl e 
of debt and inventory are lodged, then the ct The q a 
ditor producing prefers a repreſentation to ti harge, a © 
Lord Ordinary, ſtating his grounds of debt, 5 nis 
praying his Lordihip to recall the former, 11. Þ 
cree, and to pronounce decree of adjudicat 6 
of new, conjoining him therein along wel ot inſtruct 


original purſuer, 


\ Up 
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Upon ſuch repreſentation decree will be pro- 
unced of new, conjoining the creditor ſo pro- 
ucing accordingly. 


that thy 


Y giver 
e of ha 


ce of a SECTION VIE. © 
s eſtal | | ; 
lebt, an Of Proceſs of Gount and Reckoning. 


he ha 
itimati 
n by th 
them! 
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HIS action, in its preliminary ſtages, pro- 
ceeds like other ordinary actions in the outer- 


ractice, it is moſt frequently put in the roll of 


dinary actions. 
At the firſt calling before the Lord n 


igned him, againſt which he muſt give in to the 


pop erk of the proceſs a charge againſt himſelf, of 
why e whole ſubjects to be accounted for; with 
7 lot ertiſication, that, if he fail, he ſhall be holden 
"> _ confeſſed upon the charge to be given in by 
e purſuer, provided the purſuer give his oath 
CY calumny upon ſuch charge. | 
be defender muſt allo give in with the 
3 0 large, a copy of his diſcharge, with the vouch- Ib. 53. 
oo 4 s in his poſſeſſion ; and in each copy he muſt 
bay ondeſcend upon the articles inſtructed, and 
5:3] heir vouchers, and ſhall alſo mark the articles 


ot inſtructed, 
I-42 | The 


Up 


uſe ; with this difference, that it ſhould be in- 46 2nd 
led in the regulation-roll, though by the * 


compearance is made for the defender, a day is 1b. 5. 


— 
— 


— OY at 4 


- —_— 


_ — PETIT 
——— n ey ad 


2 
— 


* 25 


— —5 * , — 1 Fe A ＋ 


24 
3 
k 
n 
1 
k > 
14 
o 
£* * 
14 
1 
43h 
1 
CE 


. ˙  Y 


" 


2 
= 


132 Proceſs Extraordinary, 


nutes, fc 
upon th 
rered to 


The accounts, both charge and diſchary 
muſt be ſigned by the defender or his procur 
tor; and if any part of the charge be found! 


be fraudulently omitted or concealed, the (ie them, 
fender ſhall be decerned in the double of to reti 

is found to have been ſo omitted; without H Pere it is 

A. s. 224 judice to the other party to add to the chatę n by all 
5 2. j. and after giving in the accounts, the defender whic 
ſhall not be heard upon any new article of H inſt the 

charge, unleſs it be made appear that ſuch n paym 

ticle has recently come to his knowledge; e Ord: 

in that caſe, if the defender be in fault, he ſu it the L 

pay a fine to the other party for the expenſe «My und 
cCaſioned by the delay, to be modified by e, is to 
Lord Ordinary. | p ſhall di 
. When the Lord Ordinary aſſigns a day to til his act 
defender for giving in his accounts, he ſhall ich reio]: 
the ſame time name the Lord who in courle WW" accour 
to be Ordinary to the next count and reckoning" the p 

to be auditor thereof. ms to be 

In procefles of count and reckoning, the Loi cauſe is 
are to officiate by turns, according to the ord 33 aflign 
of their {eats on the bench. | ounts an 
After the accounts and vouchers are profWHication 
ibid. 5, duced, the Ordinary is authoriſed to appoiniF produce 
one or more advocates, or other perſons of in ted to a 
tegrity, judgment, and experience, to conſide , is beſt 
the accounts and vouchers, to ſtate the pointWpon giv 
in controverſy, and to prepare and adjuſt ted Ordin; 


minutes 


8 


liſcharu gutes, for the ordinary to give his interlocu- 
procunW upon the whole. Theſe perſons are alſo im- 
found (WMrecred to call parties and clerks of proceſs be- 


„ the e them, and are ordered to ſign their report, 
> of wii to return the ſame to the clerk of proceſs ; 
hout pere it is ordained to lay for eight days, to be 
n by all concerned, without fee or reward ; 
er which, no objection ſhall be received 


charge 
de fende 


le of int the facts as ſtated in the report, but 
ſuch An payment of 205. ſterling, or a larger fine, 
ge; e Ordinary ſhall pleaſe to appoint. This 


nit the Lord Ordinary may renew, if neceſ- 
; and the perſon to whom the remit is 
de, is to be paid for his trouble as his Lord- 
p ſhall direct. 

[his act is declared to extend to all proceſſes 
ich reſolve into a count and reckoning, though 
accounting is not libelled in the ſummons. 
In the preſent practice, however, the act 
ms to be little, if at all, attended to. When 
cauſe 1s called before the Lord Ordinary, a 
is alligned for the defender giving in his 
dunts and vouchers, but without any of the 


„ he ſha 
benſe 0c 
by th 


ay to th 
e ſhall; 


courle 1 
ckoning 


he Lord 
he orde 


are profWiications expreſſed in the act. When theſe 
appouß produced, the cauſe is, if neceſſary, re- 
is of inted to an accountant, who, by his profeſ- 


conſidet 
e point 
[juſt the 
minute! 


, 15 beſt qualified for ſuch employment. 

Upon giving in the accountant's report, the 
Id Ordinary, ata calling, ordains all parties 
to 
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to fee and object to it, againſt a certain di 
and if no objections are given in within 
time limited, the cauſe is again 1nrolled, 3 


his Lordſhip approves of the report, and q 


nounces an interlocutor in terms thereof: | 
it objections are given in, they are ordained 
be anſwered; and the proceedings in the cu 
thereafter are the ſame as in ordinary adlia 


SECTION. VII. 


Of Proceſs of Ranking and Sale of a Bankn 
N Hate. 


HIS action is founded upon an act of! 
liment in 1681, which empowers the Lo 
of Seſſion upon a proceſs at the inſtance of a 


creditor having a real right, © to cognoſce af 


« try the value of eſtates where the heritar 
„ notoriouſly bankrupt, and the creditors 
poſſeſſion of the eſtate, and to value the la 


according to the true worth thereof, in its ren 


caſualities, rights, and holdings, according 


the uſe and cuſtom of the country where | 
lands lie; and to commiſſionate perſons 
++ ſell theſe lands and eſtates, or any part the 
of, at the ſaid rates, or more, as can bel 
for the ſame, with conſent of the debil 
* where there is a legal reverſion compet 
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0 him; 
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hat the 
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o him; and without his confent, where 
here is no legal ;” and the act declares, 
hat the price which ſhall be got for the ſaid 
lands, ſhall be diſtribute by the commiſſioners 
ppointed to fell the lands, or by the pur- 
haſer of the ſame, amongſt the creditors, pro- 
portionally according to their ſeveral ſums, 
ights, and diligences, as they ſhall be order- 


her the creditors have compeared or not.” 
The above act being rendered in a great mea- 
eineſſectual, through the difficulty of procur- 
the bankrupt's conſent, and of getting com- 
ſoners who were willing to ſell other men's 
ds, it was improved upon by a fabfequent 
in 1690 ; which declares, that the ſale may 
ceed ſo ſoon as it ſhall be found that the 
vtor 15 bankrupt, and utterly inſolvent, whe- 
er the legal be expired or not; and that the 
chaſer ſhall have right to the eſtate by the 
cree of ſale to be pronounced by the Court; 
d if no buyer be found at the rate determined 
the Lords, that it ſhall be lawful for them to 
ide the lands and other ſubjects among the 
editors, according to their ſeveral rights and 
igences, and to determine the price and value 
life- rent eſcheats affecting the lands. 

The purſuer of this action muſt, therefore, in 


s of the firſt of theſe ſtatutes, have a real 
right 


2 Bankri 
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d and found preferable by the Lords, whe- 
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right in the lands, and one of the creditor, 
leaſt, muſt be in poſſeſſion. 

The debtor, and all his real creditors, 5 
are in the known actual poſſeſſion of his lan 
by labouring, or uplifting the rents, mul 
cited in the ordinary form of law; and 
bankrupt's other creditors, and all others ty 
ing or pretending to have intereſt, mult bee 
led by an edictal citation at the market cn 
of Edinburgh, pier and ſhore ot Leith, uy 
ſixty and fifteen days for firſt and ſecond die 
This edictal citation mult alſo be executed 


ho all oth 
© the ban 
Wir to an) 
all be di. 
nuer of 
g the cc 
the rent 
ritable e 
ey were 
ays, tha 
mting v 
due of tl 


the ſame day, at the pariſh church doors n be ma 
the lands lie, after divine ſervice, upon tue and! 
one and fix days warning; for which ſeveral Mate's be 
tations, the ſummons muſt contain a ſpeſ be fold 
warrant. The executions of all theſe edi Vertiſem 

_ citations muſt, before the laſt day of compalMnt, week 
ance, be recorded in a particular regiſter, HM on ſuch 
by the clerks of ſeſſion for that purpoſe, ot, Ordir 
wiſe proceſs ſhall not be ſuſtained. rant warr 
Before the act of /ederunt 1756, it was nec fuch n. 
ſary that a ſummons of ſale ſhould contain anner as 
particulars of all the heritable eſtate belong ginal ſu 
to the bankrupt, and the omiſſion of any This int 
ſubject was fatal to the action; but by that Wuired tc 
it is ordained, that every ſummons of rankiWaledoniar 
and ſale, beſides the lands and eſtate ſpecial After th 
libelled, ſhall contain a general clauſe, ment? it is dit 
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editor, 
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ic all other lands and heritable eſtate belonging 
the bankrupt, or to which he may ſucceed as 1 
Ei to any of his predeceſſors; and if any ſuch 
gal be diſcovered, it ſhall be competent to the 
cer of ſuch proceſs of ranking and ſale, du- 
ng the courſe of the ranking, to bring a proof 
the rental and value of ſuch lands and other 
ritable eſtates ſo diſcovered, notwithſtanding 
ey were not ſpecially libelled : providing al- 
ays, that upon ſuch diſcovery, and before 


1tors, 5 
F his lan 
„ Muſt 
3 and t 
;thers hq 
uſt be e 
arket ct 
1th, up 
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ond de ating warrant for a proof of the rental and 1 
cecuted le of the newly diſcovered eſtate, applica- 4 
ors win be made to the Lord Ordinary in the rank- 


n twen 
ſeveral d 


g, and he ſhall grant warrant to notify ſuch 


57 


ate's being diſcovered, and that the ſame is 
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a ſpeci be fold as part of the bankrupt's eſtate, by 
ſe ed\dWrertiſement in the Edinburgh Evening Cou- 
compeaiWat, weekly, for three weeks ſucceſſively; and 
iter, on ſuch notification's being reported to the - . 


te, othord Ordinary, in manner aforeſaid, he ſhall 
rant warrant for proving the rental and value 
ſuch newly diſcovered eſtate, in the fame 
anner as if it had been ſpecially libelled in the 


inal ſummons of ranking and ſale. 


Vas Ned 
ntain tl 
)elongll 


any This intimation is, by an after act of /ederunt, A. s. gang. 
that Wuired to be made in the ſame manner in the 7753: 
rank ledonian Mercury. 


ſpectai 


l it is directed to be inrolled in the regulation- 5 6. 
X roll, 


A. S. 17th 


Jan. 1756. 
51. 


— 24 


Feb. 1692. 


— 1th 


Jan. 1756. 


§S I, 
— 9 Aug. 
1783. 
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0n the e 
duction, 
rdinary tC 
me and p! 
ho have p 
rent to C 


roll, though by the practice it is very freque 
ly inrolled in the roll of ordinary actions. 
When the proceſs is called by courſe off 
roll, the Lord Ordinary pronounces an a | 
proving the rental and value of the eſtate, ; 
the bankruptcy of the debtor ; grants a con 


miſſion for taking ſuch proof, and a diligence (WW the div 
citing witneſſes and havers of writings ; and Wien by t 
ſigns a day for the creditors to produce tit at ſuch 
rights and intereſts, with certification, as in {Wihoriſed c 
reduction and improbation : upon all which Ned of, a: 
act and commulion, and a e are e Where tl 
tracted. eis 3001. 

To prevent colluſion in the proof of the rent; are intit 
and value of the eſtate, any creditor appearnſon agent, 
and producing a real right, will be allowed Mit and pe 
concur with, and inſiſt in the action along withMWcation, am 
the purſuer of the ſale, nt of the e 

The order on the creditors to produce th vote is ex 
rights, and aſſigning the firſt term for produgal ſum a 
tion, muſt be inſerted in the Edinburgh Ee ereſt and 
ing Courant, and Caledonian Mercury, on tie com 
every week, for three weeks ſucceſſively, imm dl ection 
diately after the date of the interlocutor ; nn ſuch a 
during the running of that term, the Lord Ori aflign a 
nary may grant firſt and ſecond diligenc due the 
againſt havers of writs, upon application of au eltate, w 


nication th: 


al be helc 


of the creditors, 
| 7 
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| 8. 
On the elapſe of the firſt term aſſigned for 3 


duction, the proceſs is called before the Lord $ 2. 


reque 


8. 


e of inary to the ranking; when he appoints a 
ad Mie and place for a meeting of the creditors 
ate, io have produced their rights, for choofing an 


a cent to carry on the proceſs of ranking, 


ence d the diviſion of the price; and the perſon 
and Wien by the majority of ſuch creditors pre- 
ce tit at ſuch meeting, or who ſhall have lawfully 


thoriſed one to vote for them, ſhall be ap- 
oed of, and authoriſed by the Lord Ordinary. 
Where the yearly rent of the eſtate under Ibid. 
e is 300 J. ſterling, or upwards, ſuch creditors 


as in 
hich! 
are e 


e rent are intitled to vote in the election of the com- 
pearnfWon agent, whoſe principal ſums, excluſive of in- 
owed fic !t and penalties; unleſs accumulated by adju- 


cation, amoynt to 50.; but where the yearly 
it of the effate is under 300 J. the qualification 
rote 15 extended to every creditor whoſe prin- 
1 fum amounts to 3oY. ſterling, excluſive of 
tercft and penalties, as aforeſaid. 


Ng Wl 


ce the 
produt 
1 Even 


7, one common agent muſt immediately after Ibid. 5 3 
imma cection apply to the Lord Ordinary; and 
Tr; en ſuch application, his Lordſhip is directed 


align a ſecond term to the creditors, to 
oduce their claims againſt the bankrupt, or 
eſtate, with the vouchers thereof, under cer- 
cation that ſuch writs as ſhall not be produced 
all be held as falſe and forged, in ſo far as they 
T 2 may 


d Orad 


igence 
of an 
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may affect the bankrupt's eſtate, and the int 


A. 8. „Aug. 
4783. 


ed to be made thereon, which ſhall be held 


— T7 Jan. 


1756. $6. 


lbid. $ 4. 
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reſt of the creditors therein, who have produc: 
or ſhall produce their rights and diligence 
fecting the ſame. The Lord Ordinary is q 
directed to order notice to be given to all p 
ties concerned, in the Edinburgh Evening Co 
rant, and Caledonian Mercury, as is appoint 
for the firſt term : which notification being 
ported to the Lord Ordinary, a minute is orde 


ſufficient evidence of the notice againſt all py 
ties concerned. = 

At the ſame time that the firſt and ſeco 
terms are aſſigned for production, the Lord 0 
dinary aſſigns a term for the creditors to deps 
upon the verity of their reſpective debts; { 
grants commiſſion to the Judge Ordinary, or 
any of his Majeſty's juſtices of the peace for tal 
ing the reſpective creditors' oaths, to be report 
at the ſeveral diets appointed for productio 
with certification, that no creditor ſhall be rank 


ed, until he make oath on the verity of his dei Her to rec 

Upon elapſing of the ſecond term, the pi the prod 
ceſs is called before the Lord Ordinary, wie Lord O. 
grants certification contra non producta, as in rent, to n 
improbation; but with this condition, th ed, me: 
every production made within ten days al'Q:4cd on, 
the date of the interlocutor, ſhall be received s, the « 


Sue d ich © 
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roduce 
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duch productions as are made during that 

od are received by the clerks, and inſert in 

: decree of certification, without the neceſ- 

y of any new new calling to make avandum A. S. 1 Jan. 
erewith, or to obtain a new decree of certifi- 2 
tion contra non produtta. 

After theſe ten days are expired, the com- 17th 
on agent ſhall cauſe the decree of certifica- 7 
mn to be extracted; which decree has the 

me force and effect in favour of the whole 

ſelitors whole intereſts ſhall have been pro- 

uced in the procets, ſo far as concerns the 

ate under ſale, or price thereof, as if they 

ad ſeverally brought a proceſs of reduction 

id improbation againit the whole other cre- 

tors upon the bankrupt eitate, and had there- 

don obtained and extracted a decree of certi- 

cation, without prejudice to the creditors ne- 

ting to produce their intereſts, to claim the 
ankrupt's ſhare of the price, and to uſe dili- 

1ce either againſt him or his other eſtate, in 
ler to recover payment of their debts. 

the production in the ranking being cloſed, Ibid. 5 7. 
e Lord Ordinary aſſigns a day to the common 


gent, to make up a ſtate of the intereſts prop; 
iced, mentioning the rights and diligences, : 


unded on, the ſums claimed by the ſeveral cre- 
ors, the order of their reſpective preferences 


Id tuch objections as occur to him, either to 


the 
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A. 8. Iyth 


Jan. 1756. 
§ 8. 
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the legality, or to the juſtice of the claims, 
to the extent of their debts, or to their p 
rences, notwithſtanding the apparent prio 
of their ſecurity or diligence. 

After the ſtate of the claims is made up: 
lodged in the clerk's hands, the cauſe is put 


to the roll, and at the calling the Lord Ordim 


aſſigns a day to the common debtor, and tot 


creditors producing as aforeſaid, to make {i 


other objections to the intereſts produced 
they ſhall think proper, and to lodge them 
writing with the clerk of the proceſs againf 
day ſo aſſigned; with certification, that alle 
jections that ſhall be omitted to be propon 
either by the common debtor, or by the co 


mon agent, or by the creditors, againſt the 


— 25 
Feb. 1779. 


— 17 Jan. 
1756. § 9. 


ſo aſſigned, ſhall be held to be paſſed from 
all parties concerned; and it ſhall not be c 
petent to them, thereafter to propone the (at 
in the courſe of the ranking, or in the din 
of the price, unleſs fuch objections thall : 
from facts newly come to their knowledge. 
This laſt article of the act is inforced by a 
ther act of /ederunt, in the 1779. 
The objections being given in to the proce 
in manner above directed, the Lord Ordini 
aſſigns a time to the creditors to whoſe clal 


objections have been made, for giving in at 
anſwer thereto in writing, and to lodge the 1a 


Wi 


th the cle! 
Lordſhip 
tors reſpec 
odge the 
he objec 
en in as 
nts a day 
ich he pr 
ections, e 
chip tak 
0 repre! 
d Ordinar 
s, bur th 
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Mobjectio 
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th the clerk ; and upon their being fo lodged, 
Lordſhip appoints a further time to the ob- 
tors reſpectively to reply alſo in writing, and 
:dge the ſame with the clerk of proceſs. 
he objeMions, anſwers, and replies, being A. s. 15th 
en in as aforeſaid, the Lord Ordinary ap- ROY 
nts a day for hearing parties thereon ; after 
ich he pronounces his interlocutor upon the 
ections, except with reſpect to ſuch as his 
chip takes to report. 
o repreſentation is lowed againſt the 
d Ordinary's determination of theſe objec- bid. 
s, bur the parties may apply tor redreſs, by 
tion to the Lords. 
ſhe Lord Ordinary is directed not to make a mia. 5 11. 
rt of any objections with which he has made 
ſandum to the Lords, until the ſeveral ob- 
ons determined by him ſhall be either 
ueſced in by the parties, or ſtated to the 
ds by petition ; and that ſuch petition Mall 
er have been refuſed, or ordained to be 
rered : and, when the whole objections 
aning undetermined ſhall be flared to the 
is, they ſhall appoint a particular diet for 
ling the whole together, without abiding 
courie of the rolls. 
il objections being diſcuſſed, y/hether in the 
r or the outer-houſe, the Lord Ordinary 
nts the clerk of proceſs to draw up and 
= | extend 
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rainft 
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itinate the ranking, yet moſt frequently had 


preferr 


e order as ſtrong an inclination to do ſo, in order 
gent, a delay the ſale of his eſtate. 

he objeMl Accordingly, after near a century's experi- 
nded ace, it was found adviſeable to return to the 
decree cient practice of ſelling the eſtate before con- 


uding the ranking; regulated, however, in 

ha way, as In a great meaſure, to prevent 

ther purchaſer or bankrupt from hurting the 

litors. Thus, by the late bankrupt ſtatute, 23 gs 3+ 
b enacted, © That all actions of ſale of lands, * 

r other heritable ſubjects, raiſed, or to be 

niſed, and purſued at the inſtance of credit- 


rought 
the cred 
of prod 
reguent 
pt eſtat 
ors ON 


yed es before the Court of Seſſion, upon any of 
ig up ine ſtatutes in that behalf made, ſhall proceed, 
the rund be carried on to a concluſion by actual 


which Wile, as ſoon as the neceſſary previous ſteps of 
ice, 0: izle are taken, whether the ranking of the 
creditors is concluded or not; unleſs the Court, 
upon gpplication of the Creditors, or any of 
them, ſhall find ſufficient cauſe to delay the 
ale; any law or practice to the contrary not- 
mhitanding.” 

And to prevent the ſubject of complaint 
wefly aimed at by the regulation 1695, it is 
ther enacted, © That the Court of Seſſion, on 
the application of any of the creditors, ſhall 
be impowered to make an order on the pur- 


chaſer, to lodge the price and intereſt at any 
1 * 


k of reg 
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&« of the ſaid terms, (e) ſubſequent to the tern 
payment, in one or other of the ſaid banks 
„ \uſlicient intimation being always previo 
„given, both to the purchaſer and to the cq 
mon agent for the creditors, that ſuch ay 
cation is made, in order that all parties n 
© have an opportunity to object.“ 
According to our preſent practice, therch 
as regulated by this ſtatute, when the prod 
the rent and value of the eſtate under ſale is 
cluded, great avi/andum may be made witht 
proof. This is done by calling the act in 
ſale, before the Lord Ordinary in the out 
Houle ; after which a ſtate is prepared int 
fame manner as in other concluded cauſes. 
From this ſtate a printed memorial and: 
ſtract is made up by the purſuer, and ſubſcrid 
by his counſel, ftating ſhortly the ſteps taken 
the ſale, and ſhewing the purſuer's title, a 
the poſſeſſion of the creditors ; ſubjoining, 
way of accompt, on the one hand, the ren 
with the deductions therefrom, and the pro- 
value of the eſtate: and on the other, the gr 
amount of the debts; from which the ban 
ruptcy is inferred, by a compariſon made elth 
of the yearly rental with the intereſt of t 


ts, or of 
full am 
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ts, or of the proven value of the eſtate, with 
full amount of the debts proved. 

The proceſs being then inrolled in the inner- 
uſe rolls, this memorial and abſtract muſt, on 
firſt box day after inrolment, be given into 
boxes, for the peruſal of the Lords; and the 
morial and abſtract being moved in Court, 
proceſs 1s remitted to an Ordinary to exa- 
ne the ſtate, to compare it with the proof ad- 
ced, and to report; and upon his report, the 
erlocutors afterwards pronounced by the 
urt proceed. 

The Lord Ordinary having examined the ab- 
it ard made his report, the cauſe is again 
in the inner-houſe rolls, for adviſing. 

By act of /ederunt the ſtate muſt be prepared, r Mar. 
1 . : I767. 
the proceſs inrolled and put upon the wall, 


vc 
- 


A. S. II 
Mar. 1777. 


there, 
1e prot 
(ale 15 
2 With t 
act in 
he outt 
ed int 
uſes, 

and 2 


ubſcnh 


1 leaſt ten /ederunt days before the end of the 
"9 * ion, otherwiſe it cannot be advifed till the 
ing fon enſuing. | 

he ren 


If the Lords, at adviſing, ſhall find that the 
ount of the debts in the ranking does ex- 
ed, or is nearly equal to the proven value of 
:cſtate, the Court will ordain the eſtate to be 
d, and letters of publication (g) to be iſſued, 
notify- 


A letter of publication is a writ in the King's 
me, and under his ſignet, ſigned by a clerk of ſeſſion, 
1d containing a command to meſſengers at arms to 


U 2 paſs, 
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at all the places aforeſaid, expreſſing the lands 
to be rouped, the price appointed by the Lords 
of Seſſion, and the time and place of the 


9” 


wup. 


at the f 
undert 


ds of & Regalities being now aboliſhed, executions A. 8. 29th 
er publiſ{ the letters of publication muſt be made at b. 275% 
head He market croſs of the head borough of the 


ie, and Hire or ſtewartry within which the lands lie. 
vartry, Upon the day aſſigned by the letters of pub- 
; and Nation, the eftate is put up to roup before 


nd at i: Lord Ordinary on the bills, according to 


he LonWcticles of roup made out by the clerk of pro- 
ongreg es, and figned by his Lordihip ; one of which 
 (ermogWinays is, That the purchaſers ſhall find cau- 


on for the price, to be payable as the Lords 
hall direct. 


let, une 
ers 1h 


e of ti The roup always proceeds in the Parliament- 
ghts an ouſe, in the afternoon, uſually at five or fix 
twentyW'clock ; the Ordinary on the bills then attends 


ng lor that purpoſe. 
If no purchaſer appear to offer at the roup, 


1CCrnet 
dom, 4 


1 of thr if, for ſpecial reaſons ſuggeſted: to the Lord 
ands 1QVrdinary, it ſhall appear to him, that a delay 
oh, ani the ſale may be beneficial to all parties con- 


ned, the roup may be adjourned to a future 
lay by an interlocutor ſigned by the Lord Or- 
linary ; in which caſe the ſale muſt be again 
advertiſed in the newſpapers, and the adjourn- 
nent therein ſpecially expreſt. 


ys; an 


affixe 
erein d 


But 
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But if offerers appear, and the ſale take play 
then the clerk to the proceſs puts the minute 
of roup and preference into the hands of th 
Lord Ordinary, who, upon an early day there 
after, goes to the foot of the clerk's table, an 
reports the ſale to the Lords, upon which repo; 
the Court pronounces a decree of ſale, adiudy 
ing the eſtate to belong to the purchaſer, upd 
payment of the price; and remitting to thi 
Lord Ordinary in the ſale to order a ſcheme q 
diviſion to be made up accordingly. 

The ſcheme of diviſion is made out by a 
accountant, in conſequence of a remit from th 
Lord Ordinary; which being reported, hi 
Lordſhip allows all parties having intereſt to ſe 
and lodge objections thereto. After it has re 
mained a reaſonable time in the clerk's hands 
if no objection be offered to it, the ſcheme i 
approved of by the Lord Ordinary, who at the 
ſame time pronounces a decree of diviſion, and 
warrant for the purchaſer to pay the price ; the 
extracting of which decree of diviſion concludes 


the procedure before the Court. the wh 
We ſhall now turn our attention to ſome in- Ctons 1 
cidental ſteps which may occur in the courſe Her pra 
proceeding, but which could not ſooner be taken ie clauſe 
notice of, without interrupting that connec H any 
view, which we wiſhed to give, of the ordinary Age" | 
ee of 1. 


procedure in the ranking and ſale. 
| | ; 
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[f the purſuer die during the dependence, or e 2222 


ke place 
ball forbear to inſiſt in the proceſs, or if his 5 4. 


minute 

1s of He and intereſt ſhall happen to be ſatisfied and 
ay therMitinguiſhed, the factor, if there be any ap- 
ble, a onted by the court, or otherwiſe any other real 


editor, may, upon ſpecial warrant from the 

rds, carry on the proceſs for behoof of the 

hole creditors. In order to obtain ſuch war- 

ant, it is neceſſary to apply to the court by 

etition. 

If the debtor, or any of the creditors de- Ibid. 5 5. 
nders, compearing, and producing their in- 

reſts, happen to die during the dependence 


oh repo; 

adjudg 
er, upol 
g to thi 
:heme q 


U by a 
from thi 


ted, hi the proceſs, the Lord Ordinary will grant a 
ft to (M'igence for citing the apparent heir of the 
has rector, or of ſuch defender; and, upon re- 


s hand ring the execution of ſuch diligence, the 


heme i'vcels ſhall be proceeded in, without waiting 
o at the te year of deliberation, or transferring the 
on, and ces paroe. 


By this act, the factor appointed by the court 1b. 5 2. 
authoriſed to raiſe an adjudication 1n the name 
i :he whole creditors, according to certain di- 
ections in the act.; but as this is ſeldom or 


de; tk 
ncludes 


me in- 


zurſe o erer practiſed, it is unneceſſary here to recite 
> taken e clauſes. 
nected H any perſon lawfully ſummoned, either in st. 1695. 


ommon form or edictally, ſhall ſuffer the de- 3 23d 


ie of ranking to go out without producing * 1717, 
[f g | and 


dinary 
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receivers of the price, and their heirs. 


A. S. 23d 
Nov. 1711. 
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— Ioth 
Aug. 1754. 


23d Geo. 3. 
c. 18. § 5. 
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and competing upon his intereſt, the decr; 
and fale ſhall ſtand good notwithſtandiny 
and the purchaſer ſhall be bound to pay ag 
cordingly ; the perſon failing having no the 
remedy, but to ſue for repetition, from 


iceſs of 


[HIS pr 
lame! 
anner as 
Editors, 
1s excep 
ber it 1s ! 


To enable the common agent to proceed 
the action, the Court, upon a petition, w 
grant warrant to the factor, where a factor 
appointed, to advance money out of the ren 
on the agent's receipt and obligation to 
accountable. And the agent's account is ulual 
adjuſted by the Ordinary, who is appointed 
ſettle the ſcheme of diviſion. 

Formerly the expenſe of the action was pait 
by the creditors, in proportion to their reſpes 
tive dividends of the price; but now t 1 
ordered to be paid out of the price, and oil 
the reſidue thereof to be divided among 


meſs for 


N order 


creditors. eſtate b 
At any Whitſunday or Martinmas, Cubleiſ-* che 2 
Jecree int 


quent to the term of payment, the purchaſer ma 
conſign the price in the Royal Bank, or t 
Bank of Scotland, for ſuch intereſt as can 
procured, which conſignation being notified t 


ir that 7 
bought p 
, to ta 
le of an 


the common agent in the ſale, operates a ful 15 
exoneration and diſcharge ta the purchaſer. e acl 
| Sie | Wo neceſſi 
lat the 1 
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SECTION IX. 


eſs of Ranking and Sale at the Inſtance of an 
apparent Heir. 


| HIS proceſs is founded upon the act of par- * St, 1695, 


aceed | mo 
DS: liament 1695, and is carried on in the ſame 
face anner as the proceſs of ſale at the inſtance of 


editors, immediately before treated of; with 
bis exception, that the eſtate may be fold whe- 
ker it is bankrupt or not. 


the rent 
D to bl 
is uluall 


ointed t 


SECTION X. 


ceſs for authorifing the Sale of a Pupil's He- 
ritage. 


was Pal 
r relped 
ow it! 
nd oul 


ng t Vorder to warrant the ſale of any heritable 


cate belonging to a. pupil, it is neceſſary to 
are the authority of the Court of Seſſion, by a 
lecree interponed in a proper action brought 
that purpoſe. And moſt frequently it 1s 
bought proper, although not abſolutely neceſ- 


s, ſubſe 
aſer ma 
I Or [ 


; can | | 
tified ii, to take the fame precaution, even in the 
es a fue of an eſtate belonging to a minor pubes. 


The action is competent even when there is 
o neceſſity for a ſale, providing it can be ſhown 
lat the meaſure is a beneficial one for the pu- 


% pil : 


aſer. 


TIO! 
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pil; but it is generally brought when the pu dunds 0 


or minor is burdened with debt, which cau lruct tł 
otherwiſe be cleared of. | The re1 
The action proceeds in the name of the pu und 
with conſent of his tutors, and the proper n the « 
tender is the perſon who is entitled to ſucet d Ord 
to the eſtate, failing the pupil. It is unneceſi t avi 
dure is t 


to call the creditors as defenders. 

The ſummons muſt ſpecially ſet forth 
whole heritable eſtate belonging to the purſy 
whether the whole or only part thereof is me: 
to be included in the warrant of ſale ; andt 
extent of his moveable funds muſt likewiſe; 
pear, either in the libel, or by a ſpecial con 
cendence after the action is brought into Cou 


eady tre 


HIS pre 


in order that the Lords may have a full view withou 
the ſituation of the pupils affairs, and be e. othe 
bled to compare his funds with the amount ordin 
his debts, which are aſcertained in manner al 
mentioned, and thereby determine on the 
ceſſity or the expediency of the ſale propoſed 
When the proceſs is called before the L 
Ordinary in the outer-houſe, an act is prono_ 
ced, allowing a proof of the rental and value ns Pre 
the eſtate, and of the debts due by the pur his 
for which purpoſe a commiſſion is granted, , Prope! 
letters of diligence for citing the tenants I Petitor 
poſſeſſors of the lands, who are to ſwear to PE 
d the ob 


rental, as well as for recovering the youchets 
; groul 


Removing. 


zunds of debt from the creditors, in order to 
iruct the amount thereof. 

The rental and value of the eſtate being pro- 
d, and the grounds of debt being recovered 
m the creditors, the act is called before the 
d Ordinary in the outer-houſe, who makes 
eat aviſandum therewith ; after which the pro- 
dure is the ſame as in other concluded cauſes 
cady treated of. 
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SECTION XI. 
Proceſs of Removing. 


nto Cou 
ull vier without abiding the courſe of any roll. In 5 
1d be ee other reſpect the procedure is the ſame as 
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SECTION XI. 
Proceſs of Multiplepoinding. 


IIS proceſs is competent to any one having 
in his poſſeſſion a ſubject or ſum of money, 
e property of another, to which different 
mpetitors lay claim, whether as creditors of 
: proprietor, or as true proprietors themſelves : 
d the object of it is to obtain a decree of the 
A 2 Court, 


155 


HIS ved] is intitled to ſummary difpatch, A. 8. 14 


Dec. DN 


A. S. Iſt 
Feb. 1677. 


in a proceſs of forthcoming, or other action u 


156 Proceſs Extraordinary, 


Court, as a warrant to the purſuer for his payinMh: ſubjec 


or delivering up the ſum or ſubject in medio, ¶ parties | 
a fair trial of the rights of the reſpective compMWmnptant. 
titors. The cle 
Such being the nature of the action, it is d U tate 
vious that it differs from others in this reſpeWhuſc is pu 
that the purſuer has no intereſt to proſecute ii are allo 
cauſe farther than merely to bring all parti i day. 
concerned fairly into Court; after which ien in by 
point of right is diſputed between the defenWncluded 
ers, and the purſuer makes payment or delivenWerewith 
to him in whoſe favour the decree of preferen Mie is the 


is ultimately pronounced. 
The object of this action ſhows likewiſe t 
propriety of allowing it to be incidenter repeats 


carding the ſubje& in medio, without the nece 


lity of any ſeparate inrolment. HE pro 


At the firſt calling an interlocutor is pronou Court, 
ced, finding the raiſer of the multiplepoindinrm that 
liable only in once and ſingle payment; and e notic 

daining all parties concerned to produce the hewing 
rights and intereſts in the clerk's hands betwilon car 
and a certain day. When the interefts are piWmed for 
duced, the cauſe is inrolled, and on the motiq The pro 
of any of the parties concerned, the Lord Orient in 16 
nary remits to the clerk of the proceſs, to makMmnonties, 
up a ſtate of the intereſts produced, with Wi the K 
ſcheme of their reſpective preferences; or, ¶ dat belo 


th 


Diviſion of Commonty. I57 


lis payin 
medio, 
e Comp. 


2 ſubject in medio be conſiderable, or the rights 
parties involved, the remit is made to an ac- 
mptant. 

The clerk or accomptant having made up 
ir ſtate and report, in terms of the remit, the 


ls it 15 0 


is reſpeiſſhhuſe is put into the roll, and all parties concern- 
ecute ti are allowed to ſee and object againſt a cer- 
11] parti hn day. Objections being lodged, anſwers are 


vbich ii en in by the parties, and when the debate is 


e defen@Wncluded, the Lord Ordinary makes aviſandum 
r delivenWerewith to himſelf; after which the proce- 
reterenWure is the ſame as in ordinary actions. 


ewiſe t 
repeate 
action i 
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SECTION XIII. 


Drviſicn of Commonty. 


HE procedure held in this proceſs, while in 

Court, differs not, in any material reſpect, 

m that obſerved in ordinary actions. We 

ke notice of it here chiefly with the view 
hewing how the probation is led, and the di- 

ion carried on before the commiſſioners 

med for that purpoſe. | 

The proceſs is founded upon an act of parlia- 

ent in 1695, which ordains, That all com- s.. 1695. 
nonties, excepting the commonties belonging s. 
to the King, and royal boroughs, that is, all 

at belong to his Majeſty in property, or royal 

| © boroughs 


pronou 
>poindin 
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« boroughs in burgage, may be divided at tj 
« inſtance of any having intereſt, by ſumma 
« raiſed againſt all perſons concerned, before i 


ad by tl 
nd allo! 
blowing 


Lords of Seſſion; who are hereby impo wer « Find 
« to diſcuſs the relevancy, and to determi action,: 
* upon the rights and intereſts of all parties co commiſ 
« cerned ; and to value and divide the ſam it an; 
« according to the value of the rights and int f the f 
* reſts of the ſeveral parties concerned; and WW nonty | 
„ grant commiſſions to ſheriffs, ſtewarts, bail cellary 
* of regalties, and their deputies, or juſtices WW {ich ha 
peace, or others, for perambulating and takin te part 
« all other neceſſary probation; which comm tent of 
« ſions ſhall be reported to the faid Lords, and ti ;fth- re 
« ſaid proceſſes ultimately determined by then WM endurar 
By this act the Court is alto impowered, elthd terrupti 

to divide moſſes which happen to be in the lat parties 
commonties, or if ſuch moſſes cannot be conv hat ro: 
niently divided, to declare that they ſhall had; ar 
main common, with free iſh and entry there he land 
whether divided or not. the com 
The intereſt of the heritors having right i id cog 
the common, is to be eſtimated according to ti ſhall 
valuation of their reſpective properties; neh front 9 
adjacent to which, the ſhare to be allotted ]W neaſure 
each heritor is appointed to be made. parcel t 
When no ſufficient defence is prope umed 
either as to the competency of the action, or HH end to « 
title of the purſuer, an interlocutor is pronoun meaſu 


0 


Diviſion of Commonty. 1759 


ed at th 


ſummed allowing probation and a diviſion in the 


before tifWlowing terms: 
mpowera Finds the purſuer intitled to carry on tlie 
determiq :tion, and finds the libel relevant; and grants 


arties ca commiſſion to | to 
the ſang int and perambulate, and to take cognizance 
and int ;f the ſeveral limits and marches of the com- 


1; and 
rts, baili 
juſtices ( 
nd takin 


monty or muir libelled ; and to take all ne- 
cellary probation thereanent, by the oaths of 
ſuch habile witneſſes as ſhall be adduced by 
the parties for aſcertaining the limits and ex- 


1 commu tent of the ſaid commonty, and the poſſeſſion 
, and NG ft} - reſpective parties therein, and extent and 
y them endurance of ſuch poſſeſſions, and of any in- 


ed, eithe 
1 the lat 
be com 
ſhall 4 
y theret( 


terruptions that may have been made by the 
parties to one another's poſſeſſions, and for 
what rooms or lands ſuch poſſeſſions have been 
had; and ordains extracts of the valuation of 
the lands ſo poſſeſſed to be produced before 
the commiſſioners ; and likewiſe to take trial 
and cognition by the oaths of ſuch witneſſes 
15 ſhall be adduced by the parties, of the dif- 
ferent qualities of the ground ; and to cauſe 
meaſure the ſaid whole commonty, and every 
parcel thereof, as the fame ſhall be diſtin- 
guiſhed for its different qualities; and for that 
end to call to their affiftance perſons ſkilled 


in meaſuring ground, and to cauſe them, upon 
© oath, 


CJ 


right l 
ng to tl 
es; nen 


llotted 


JrOPone 
on, or t 


Pr Ono 
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ed by the Lord Ordinary, ſuſtaining the action, 
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* whole commonty in its quantity, and of eye 


having intereſt therein, and that according 
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« oath, to make out a ſcheme or map of the ile com 


odains 
have a 
ty-lands 
nd in © 
n the ti 
om, au 
reſts as 1 


« parcel thereof, as it ſhall be diſtinguiſhed by i 
different qualities: and thereafter to proce 
to divide the ſaid ground among the parti 


the valued rents of the ſeveral lands, as p- 
and pertinents whereof they poſſeſs the con 
„monty; and that in the appointment of the 


+ ſhares, each heritor's part ſhall be ſet off Bo 
„him, ſo as it may be neareſt and moſt col ugh n 
« yenient to his property-lands ; and to put ag mit th 
+ ſet march-ſtones for dividing each herito:. aid 
proportion from the other; as alſo to divid gls, in 
in the ſame manner, the moſſes, if any be, N anner + 
ling l within the ſaid common muir, among My... 4 
« {aid heritors : but in caſe it ſhall be inſtru Hed, and 
«ed to the commiſſioners, that the ſaid mol PIE" 
cannot be conveniently divided, to cauſe la He fo 
the ſame ſtill common, with free 1th and ene .. Ys 
« thereto ; and that upon the ground of the ſ 
* commonty, or any place in the neighbourho 
thereof, as ſhall appear moſt convenient to ti 
„ commiſſioners, any of the lawful day or da 
„ betwixt and the next to co : 
and ailigns the ſaid day HS aQic 
66 next for reporting the fam f 
2 +23. 
and grants diligence at the inſtance of rent 
_ + parties, purſuers and defenders, for cit oy in 


witneſſes and havers, to compear belt 


. 
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e commiſſioners to the effect foreſaid; and 
adains the commiſſioners in the diviſion to 
have a due regard to the houſes and proper- 
r-lands of the feveral parties having intereſt ; 


f the ti 
| of eve 
ied by i 
O Procee 


"7 parti ind in order that no party intitled to a ſhare 

ording n the faid diviſion may be excluded there- 

* pa om, authoriſes the clerkto receive ſuch inte- 
E Coll 


reſts as may be produced before extract; as 
iv appoints the commiſſioners to receive ſuch 
mereſts as ſhall be produced before them, 
tough not produced in the extract; and to 
mit the parties ſo producing to a ſhare in 
e ſaid diviſion, according to their ſeveral 
guts, intereſts, and poſleſſions, in the ſame 
namer as is above deſcribed.” : 
When this commiſſion is reported, the act is 
led, and great avi/andum made with the proof 
diviſion, after which a ſtate is prepared; 
the form of proceeding afterwards 1s the 
te a8 in other concluded cauſes. 
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SECTION MV. 
Diviſion of Runrig Lands . 


ls action is founded on the ſtatute 1695, st. 1693. 
c. 23. which ordains, That wherever lands © ** 
erent heritors lie run-rig, excepting bo- 

el and incorporate acres, it ſhall be compe- 

* tent. 
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tent to any heritor concerned to apply to ha Pctitic 
the ſame divided according to their reſpedii the Co 
intereſts. This diviſion is appointed to be ce; 
ried on before the ſheriffs, ſtewarts, or juſt] depenc 
of peace of the ſeveral ſhires where the land Petitic 
but the proceſs is uſually brought before iff forgery 
Seſſion, when the ſubject to be divided is of: 
value. PESOS, 
The form of proceeding is the ſame as int 
diviſion of commonty, only in making the di 
ſion the act requires that the judges have ſpec 
regard to the manſion-houſes of the reſpec 
heritors, and do adjudge to them in the divi 


1. Pet 


To giv 
ted in 
muſt be 
the cl 


ſuch parts as ſhall be moſt commodious to ti in orde 

reſpective manſion-houſes and policy: and Wh: to 

act and commiſſion granted by the Lord O in t 
nary for that purpoſe, is qualified according ing i! 

nh the 

SECTION XV. ut 

| | ereto, a 
Proceſs by Petition, and by Petition and cum he reg 

tons of 

T EIS ſection will comprehend, This pe 

1. Petition for recording a deed of entail; MW" f 10 

e 


2. Petition for a ſequeſtration; for a facto! 
tutoris ; and the like; 

3. Petition for a ſequeſtration, in terms cf 
late bankrupt ſtatute; 


led 
LW, 


4. 
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petition and complaint againſt members of 
the College of Juſtice for malverſation in their 


Mly to hal 
r reſped 


to be ce; or againſt parties for wrongs done in 
or juſtiꝗ depending proceſſes; and the like; 4 
e lands ii Petition and complaint in mier to a trial for 
before ha to THE S's 


ed is of: 
„ Petition for recording a Deed of Entail. 
ig the di 
lave ſped 
> reſpect 
the divi 
ous tot 
y: and 
Lord 0 
-ording] 


To give full effect to a deed of entail, exe- 
ted in terms of the act of Parliament 1085, 
nuft be recorded in a particular regiſter kept © 
the clerks of ſeſſion for that purpoſe. 

In order thereto, the deed itſelf muſt be pre- 
"ted to the Court of Seſſion, along with a peti- 
1, in the name of the entailer or of an heir 
bb intereſt in the deſtination, ſetting 
nh the general purport of the entail, and 
27ing the Court to interpoſe their anthority 
ereto, and to ordain the fame to be recorded 
the regiſter of tailzies, agreeably to the di- 
(Hons of the ſtatute. 

This petition requires no intimation, the de- 
e of it being granted of courſe, as a warrant 
the clerk's receiving and recording the 
ked, 


i > 4 2 2. Peti- 
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June 1790. 
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July 1764. 
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made for 
2. Petition for Sequeſtiration, Wc, at; wha 
of | | nititute tl 
In caſes of bankruptcy, or competition Ml i/hen an 
creditors, in order to prevent any loſs H atterat 
might happen to parties during the litigatic rted to 
the Lords may ſequeſter the eſtate, and appoifM. &me in 
a factor for managing it. This is obtained up ut, and PL 
a petition to the court, at the ſuit of any of i Eany pa 
parties concerned, which muſt be intimate ted, or 
according to the forms preſcribed with reg bl of w. 
to incidenta] petitions. _ The facto 
The act of ſequeſtration is pronounced by ii Q clerk © 
Lords in preſence ; but they uſually remit Merge and 
the Lord Ordinary in the cauſe to name M., to be 
factor; who muſt find caution to account a year's 
his intromiſſions, and alſo to obey the rules a ::moved. 
inſtructions appointed by the Lords. F1tors he 
Petitions for ſequeſtrations cannot be recei Hut allowe 
after the 25th of June for the ſummer. ſeſſoſi debts; af 
and the 20th of February for the winter-ſeſſoſ e for the 
Upon the factor's finding caution, he mint have 
extract an act of factory, as his warrant for ur cannot 
lifting the rents and managing the eſtate. te, or tak 
The factor muſt, within fix months after e es from: 
tracting his factory, make up a rental of . Theſe reg. 
eſtate, and a liſt of the arrears of rents, to Mies of pu 
reported to the Lords, and lodged in the hanq ent who 1 


of the clerk of proceſs, there to remain, and Wn, or of 
3 | U 
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made forthcoming to all parties having in- 

-& ; which rental and liſt of arrears are to 

ititute the charge againſt him. 

When any alteration happens in the rental, A. 8. 224 


ition ( 
bis thi 
1gatial 
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ed upd 
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rega 


< alteration muſt, within three months, be 3. 
vorted to the Lords. This is done by lodging 

e ſame in the clerk's hands, who moves it in 

ut, and puts a marking to that purpoſe thereon. 

f any part of the rental, or charge, ſhall be 111. 5 8. 
mitted, or concealed, the factor is liable for 

ub!.- of what is fo omitted. 

The factor muſt, once every year, give in to mia. 

e clerk of court, a ſcheme of his account, 

urge and diſcharge, under the penalty of a 

e, to be modified by the Lords, not under 

Ha year's ſalary, and alſo of being liable to 
removed. 

Factors have one year after the term of pay- — 4:1 
nt allowed to them for the recovery of rents * 1 
debts; after which they are liable to pay in- 

elt for the money received, and what they 

ht have received by doing diligence; and — ;th 
y cannot purchaſe in any debts allecting the . 179% 
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. te, or take the benefit of abatements or gra- 
ter enes from any concerned. 

of t rneſe regulations apply allo to factors on the wia. 
, by es of pupils not having tutors, of perſons 

> hand 


lent who have not authoriſed any to act for 
and Wn, or of perſons under incapacity for the 
b | time; 
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Court; together with a copy of the interioc 


A.S. 13th 
Feb. 1730. 
5. 8. 


Ib. § 11. 


23d 
Nov. 1710. 


further ordered to be made to ſuch of the re 
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time; in all which caſes, the factors are 1 

pointed on an application by a petition Petition f 
the court, which 1s intimated on the walls 
the inner and outer-houſe, after being moyed 


t is not 

ite requit 
und this 2 
rexceed 1 
nd, muſt 
mparate PTC 
bet to do 


tor ordering ſuch intimation ; and intimation 


tions of the perſon under incapacity, as circut 
ſtances may point out to be proper. 
Theſe factors are alſo by this act laid un 


additional regulations, for making up inve 


tories, and for confirming debts and move abi where 
in their own name, when neceſſary. And th" te the | 
are impowered to grant tacks, to continue di laid 
ing the time the eſtate ſhall be under fequeltt action of 
tion, and for one year longer; but factors MF” act is A 
bankrupt eſtates are ſeldom authoriſed to gi er ſt 
tacks for more than three years certain. utely as 
The cautioners for factors are bound with << altogy 
factor, jointly and ſeverally, that the fad Our obje 
ſhall obey the rules laid down in this ad, * of tl 
which he may be otherways liable to by lay. nable the 
Writers, and other dependents on the ſeſſi * of it 
are declared incapable of being factors on '"'< occaſy 
cumbered eſtates, notwithſtanding they ſho By this 
have the conſent of the creditors. But this ters of the 
gulation has gone into deſuetude. 8 and 
lt 1orth, or 
urcrmftand 


3. 16 


Petition. 167 
are 9 | 
tition ¶ Petition for a Sequgęſtration, in Terms of the late 
walls Bankrupt Statute. 
moved | | | 
ateric Ml is not intended here to enter into the mi- 
mation te requiſites laid down in the ſtatute, to 


und this application. In doing ſo, we would 
rexceed the limits which, in a work of this 
nd, muſt neceſſarily be preſcribed to every 
narate proceſs. Nor is it neceſſary in any re- 
ect to do ſo; as any one who is to practiſe in 
its where the ſtatute applies would wiſh to re- 
jt to the ſtatute itſelf, ſeeing moſt of the rules 
here laid down muſt be obſerved under the 
inction of abſolute nullity; and when once 
ie act is applied to, the regulations applicable 
) cyery ſtep will be found laid down ſo mi- 
utely as to render any commentary in this 
ace altogether ſuperfluous. 

Our object here, therefore, is only to give ſuch 
ey of the application to the Court, as may 
nable the reader to form a general idea of the 
ature of it, compared with others, of which we 
are occaſion to treat. 

By this ſtatute it is made lawful for the cre- 
tors of thoſe concerned in trade and manufac- 
cs, and under the ſpecial deſcription therein 
* {orth, or for the debtors themſelves, in ſpecial 
uc umſtances, to apply for ſequeſtration of their 
eſtates, 
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eſtates, real and perſonal, by a ſummary pe 
tion to the Court of Seflion, while the Cour 
ſitting, or to the Lord Ordinary on the bills, 
time of vacation. 

The deliverance on this petition, when m 
ferred by the debtor himſelf, in terms of the f 
tute, awards ſequeſtration immediately. Wh 
the petition is preferred by creditors only, 
deliverance warrants a citation to be given 
the debtor, by delivering to him perſonally, 
by leaving at his dwelling-houſe a copy of t 
petition ; or, if he be out of Scotland, by aff 
ing copies upon the market croſs of Edinbum 
pier and ſhore of Leith, and alſo leaving a co 
at his laſt dwelling-houſfe, or houſe of bufinet 
in Scotland, to appear in Court within the ti 
ſpecified in the warrant of citation, not bein 
leſs than fix, nor more than forty days from t! 
date of the citation, to ſhow cauſe why ſequeſt 
tion ſhould. not be. awarded ; and, at grantin 
this warrant for citation, the Court or the Lor 
Ordinary will, if deſired, grant diligence for u 
covery of written evidence to inftra& that ti 
debtor is under the predicament deſcribed ! 
the act. 

Upon production of ſuch evidence at the di 
of appearance, if ſatisfactory proof is not pro 
duced to take the debtor out of the deſcriptio 


of the act, and unleſs he allo pay the debt du 
1 


the credit 


nediately 
By the 1a 
veſtration 
certain] 
xr, in orde 
te ; whic 
ted in t 


Inburgh I 


choſen, as 
y afterwa 
ry ſtep of 
es laid do! 


4 
dummary 
compete! 
e of theſe 
ginates fro 
plained 1 
s founde( 
d, are C01 
malyerſat 
proceſſes, 
on in dep 
Of the lat 
ice of fre 
MTs comt 


Petition. 169 


ary peine creditor petitioner, ſequeſtration will be 

Cour MWncdiately awarded. 

> bill, My the ſame deliverance which awards the 8 
ieftration, the creditors are directed to meet 

certain place, and upon a certain day and 

xr, in order to name an interim factor on the 


te; which deliverance muſt be forthwith ad- 


hen m 
H the N 
Wh 


mly, iied in the Caledonian Mercury, and the 
given Winburgh Evening Courant. And the factor 
12lly, Mcholſen, as alſo the truſtee whom the creditors 
y of ty afterwards appoint, muſt be regulated in 


ry ſtep of their management by the ſpecial 
s laid down in the ſtatute. 
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4. Petition and Complaint. 


Summary complaints to the Court of Seſſion 
competent in a great variety of caſes. In 

e of theſe, the ſummary mode of procedure 

zinates from the connection which the perſon 
nplained upon has with the court. In others, 

5 founded on ſpecial ſtatute. Of the firſt 

d, are complaints againſt members of Court, 
malverſation in office; and againſt parties 
proceſſes, for any wrong done relative to the 

on in dependence. 

Ot the latter kind are complaints at the in- 16 Geo. 2. 
ice of freeholders for penalties impoſed for 6 5 * 
ugs committed in the election and return of 

2 Mem- 


he di 
It pro 
ript100 
bt dud 

"i 


Y A 3 
— . ¶ lt —— — 


n 
—— — 


p AN» 
23 ——ç—?a: 


F . 
ar deeds. o Sos 


2 
Dein — — 
T — — ons Ev — 2 2 7 2 a 
5 Why CC ᷣͤ KV S bY 
t f * IEF 1 7 * n 


0 
** 
= 
; he 
* 
e 
45 
1 
is 158 $1 
1 
FL l 1 
* 1 
*. 4 1 
1 y 
4/78 
s f | 
I's | 
5 0 


— 


% 
—ͤ——— — — —— — 


* 


25 Geo. z., impoſed by the late ſtatute, laying a tax 
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29. 
10 Geo. 2. 
c. 28. § 6. 
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Members of Parliament; complaints at the iſ zeremp! 
ſtance of his Majeſty's advocate, and the foligy great n 
tor of his Majeſty's ſtamp-duties, for the penalii Hence w 
ng in the 
The mod 


ſolicitors and agents; complaints for penalt 


incurred by acting plays; and ſundry otherWuplaint p 
Theſe. applications are not intimated to lis Maje 
party concerned, before adviſing. But vet, and « 
moved in Court, warrant is granted for ſeri crime is 
them on the party; and he is ordained to ¶ eſty's ad 
in anſwers within ſuch a ſpace as may be poini The petit! 
out by the ſtatute, or, if that is not determnM@nment, * 
within ſuch time as to the Court may lather we: 
proper. e counterfe 
Dppon this an act and warrant for ſerviceWto be forg 
extracted; and the ſervice is made by a meli4 bills, obli 
ger delivering or leaving for the party cure, and 
plained upon, a copy of the complaint and Mer which 
liverance of the Court thereupon. nces of tl 
Anſwers: being given in, and replies, wit thereof 
neceflary, the Lords proceed to determine Mo ſuita 
merits of the complaint ſummarily, witiq:ys their 
abiding the courle of any roll, les; and 
ler as by 

2 ont 2 „the terror 

. Petition and Complaint in order to a trial GG 
Forgery. kint upon 

The crime of forgery may be tried either zonally, | 


fore the Juſticiary or the Court of Seſſion; witneſſes 
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2 peremptory diets peculiar to the former are 
great meaſure inconfiſtent with the maſs of 
dence which it is frequently neceſſary to 
ng in the trial of this crime. 

Ihe mode of application is by a petition and 
nplaint preferred to the Court, in the name 
his Majeſty's advocate, for his Majeſty's in- 
ft, and of the private party, againſt whom 
crime is committed, with concourſe of his 
jeſty's advocate. 

The petition ſets out, in the ſtyle of an in- 
ment, That by the laws of this and all 
ther well-governed realms, the forging or 
counterfeiting, or the procuring and cauſing 
to be forged or counterfeited, any ſecurities, 
bills, obligations,” are crimes of a heinous 
ture, and ſeverely puniſhable, and ſo on; 
er which it ſubſumes the ſpecial circum- 
nees of the caſe, and concludes that theſe, or 
t thereof, being proven, a puniſhment muſt 
lou ſuitable to the offence ; and therefore 
s their Lordſhips to take trial of the pre- 
les; and after trial, to give ſuch decree or 
ler as by the courſe of law ought to be made, 


the terror of others; and for that purpoſe, to 
ant warrant for ſerving the petition and com- 
ant upon the party, by delivering to him, 
ronally, a full copy thereof, and of the liſt 
ritnefles and writings condeſcended on, and 


L 2 lor 


£ a 
—— 
5 

v 


13 
r 


od - 


22 82823 - 2 _ 
Ren 2 — Rs 3 
pans —— 
£ . 27 
T.® 4 1 * -——_—_ = 
_— Y 3 — 
= AY LT 6 - 3 
kk * EY 5 L 1 — 
(SE I mm 328 Fx3 3 
2 — 3 
* * — 


” 


= : 2 — < = —. 
q — IP RN EI - 
. — QT £ - 1 £07 [2 2 5 — „ —5 — = 
— — + - ＋ - — oo ie „„ Tz — 
— a : + STS lt” ty 1 3 N * 8 A 
** — N +. — T * 
e xx «wow, PL” wat x C e 
* X. 1 3 8 — 
= * * "os l , G 
ä * 1 3 LAS Þ =" 
4 "_— * : ; * 
. 


_ 


* — 

ae 

. 
r — — 


— 
en 
— 


nec —— K 


— —u—— 
Re . . * 


— 
__ 2 ny 
— — — —— —UAQW2—ͤ—ü ä — 


— 


> 
——ů— Ü— — 


a 


- — — — — 
7 n 
S 


* 
Ft re Ng 9 
. 1 W 


1 72 Proceſs Extraordinary. 


for ſummoning him to anſwer the ſame, up 
fifteen days warning; and allo to grant d 
gence for citing the witnefles and the haver; 
the writs referred to. 

The complaint being moved, warrant 


granted for ſerving, and the relevancy be meſs com 


determined, on adviſing either with or witho thence 
anſwers, diligence is granted againſt witnefl 
and havers, and a day is fixed for commenci 
the leading of the proof, which mult be tak 
before the Lords in preſence. 
When the proof is concluded, and advilt 
by the Court, if it is ſuch as to warrant onWWHrocissr: 
the puniſhment of whipping, pillory, or bani moved 
ment, the Court will order it to be inflicteq he extract 
but if it amounts to a capital crime, the Leis extra 
pronounce a decree, finding ſuch and ſu been gi 
points proven, reducing and improving ii Advocati. 
forged deeds, and remitting the criminal to ii King's 1 
Court of Juſticiary. a clerk t 
This decree, act, and remit, is extracted H Theſe wr 
the proſecutors; after which the criminal one or 
ſerved with an indictment for trial before tion a bill « 
Juſticiary, in which indictment the ſentence ¶ be ſignet 
the Court of Seſſion is founded on; and at thinks 
trial it is read to the jury as evidence againſt ti ons why 
pannel. ſuſpended 
| All theſe 


he bills, c 


Preliminaries. _— 


le, upd 
ant di 
havers 
P. 
LITANC 
y bei 
witho 
witnefl 
mencit 
be tak 


meſs commenced in an inferior Court, and from 
thence removed to the Court of Seſſion. 
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JRoCESSES before inferior courts may be re- 
moved to the Court of Seſſion any time be- 
e extract, by advocation ; or, after the de- 
e is extracted, by ſſpenſion, whether a charge 
s been given or not. | 
Adyocation and ſuſpenſion are writs iſſued in 
King's name, under his ſignet, and ſigned 
a clerk to the ſignet. 

Theſe writs proceed upon a warrant ſigned 
one or more of the judges cauſa cognita, 
on a bill of complaint ſubſcribed by a writer 
the ſignet, and preferred in name of the party 
o thinks himſelf aggrieved, ſetting forth the 
ons why the cauſe ſhould be either adyocated 
ſuſpended. 

All theſe bills muſt be preſented by the clerk 


ihe bills, or his ſervant ; and, in time of ſeſſion, 
to 


Cted | 
minal 
fore ti 
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to none other than the ordinary on the bills f 
the time. The clerk is directed to keep a 1 
of all ſuch bills, according to the order of t. 

in which they are preſented, and a minut( 
book, both of paſſed and refuſed bills, by ti 


OME can 


. ) 
he is to make patent to every charger, gra other co 


when deſired. the Cour 
The Lords, by turns, attend the adviſing MM :. Proce: 
bills for a week, viz. from Monday to Saturda time ca 
both days included; and all bills are adviled Wniral's j: 
the Lord Ordinary in the firſt inſtance. ges, it is 
The uſual time of attendance is from nine HN are co 
ten in the morning, in time of ſeſſion, and fro :. Cauſe 
eleven to twelve, on Tueſdays and Thuridays, WW: of the 
time of vacation. ied to ad 
Bills preſented in time of ſeſſion muſt remaiiW: alone. 
until adviſed before the Lord Ordinary, M;. Proce 
whom they are firſt preſented ; but bills preſenM 1. Proce: 
ed in time of vacation, and not adviſed with :. Alſo 
the week, are adviſed by the Ordinary tor Hough t} 
week following. Lows advc 
On the ſubject of lain and advocati e Seflion 
a variety of regulations have been made, ſont. on a l 
of which are applicable to advocations oninit is mac 
ſome are confined to ſuſpenſions, and others ns how t! 
common to both. In that order, therefore, ti The reaſc 
fall to be here treated of, as divided into till 1. Incon 
diſtinct ſections. le action i: 


8E. 
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bills ff 
Ep a 70 
of ti 
minute 
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8, Whl 
„ grat 


SEAT II. 
Of Bills of Advocation. | 9 


OE cauſes are ſo peculiarly appropriated to 
other courts that they cannot be advocated 
the Court of Seſſion. Thele are, 


viſing . Proceedings before the judge- admiral, in 8t. 38 
aturdi ne cauſes. In mercantile caſes, where the 


viſed! 


mral's juriſdiction is not excluſive of other 

ges, it is generally underſtood that advoca- N 
ins are competent. t. 3. $ 34. 
:, Cauſes not exceeding 12/. ſterling. Mem- 20 Geo. 2. 
's of the College of Juſtice, however, are in- 825 Tom 
ed to advocate them on the ground of privi- © — 
ge alone. c. 16. § 16. 
. Proceſs for profanity and immorality. —_— 

1. Proceſs for payment of Minitters ſtipends. — 55 

;. Alſo cauſes properly conſiſtorial. For — 1609. 
though the act of Parliament 1609 expreſsly © © 

os advocations from the Commiſſaries, yet 

e Seſſion never does advocate ſuch cauſes ; 

it, on a bill being preferred to that effect, a 

mit is made to the Commiſſaries, with inſtruc- 

ns how they ſhall proceed. 

The reaſons of advocation uſually urged are, 

. Incompetency of the court before which 

de action is brought, | 
2, Con- 
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found by the advocator; except in removing 


2 — roth which muſt be paſſed by two Ordinaries in tin 
ug. 177 


— rah and in theſe the Advocator muſt find cauti 
Dec. 1756. 


may be decerned on the advocation, but for ſug 


Bt. 1672. 
& 19. c. 16. 
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Er ſhould ; 
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received 
Bills of f 
pon cautic 
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ming char 


2. Contingency of the cauſe with ant 
already depending before the Seſſion. 

3. Iniquity in any deciſion pronounced. 

4. Perſonal objections to the judge. 

All bills of advocation may be refuſed | 
one Ordinary. They may likewiſe be paſed 
one; and it is not requiſite that caution 


of vacation, or the whole Lords in time of ſeſſio 


within ten days, in the ſame manner as in ſulpe 
ſions of decrees of removing, not only for wi 


damage and expenſe as may be found due, 1. For p 
| | | 2, For W 

SECTION I. þ Le 

| 4. For t 

Of Bills of Suſpenſion. func 

5. For p 

LL cauſes may be brought under review . Wher 
ſuſpenſion, under the following reſtrictio ſon 

1. By ſpecial ſtatute, decrees arbitral on (ul y. Wher 
ſcribed ſubmiſſions can only be reduced on mul 


head of corruption, bribery, or falſehood ; a 3. Decre 
the induQtive reaſon of this enactment ſho 9. Firſt 5 


ſufficiently that it muſt alſo exclude ſuſpenſion be « 
theſe decrees. One Ord 
2. Decrees of the Lords in foro contradicio fin, if he ſ 


cannot be * upon reaſons competent 
ha 
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anothMrc been proponed, or which were repelled in 
e ormer decree. But ſuſpenſion will be ad- 


ed, ted upon diſcovery of any important matters 

{t, not known to the party when the decree 
fujed ¶ pronounced. And under this act, decrees 
aſſed i: eld to be in foro, when defences are once 


tion 
novin 1 
in tin 
ſeſſio 
cautic 
| ſulpe 
or wi 


for {ud 


wponed, although the advocate for the defen- 

tr ſhould afterwards withdraw his appearance; 

il ſecond and poſterior proteſtations ſeem to 
received in the {ame light. 

Bills of ſuſpenſion, in the general caſe, pals 

hn cautton. But payment or conſignation is 
quired before ſuſpenſion can paſs of the fol- 

ming charges : os 

1. For payment of miniſter's "AE St. 1695. 


ue. 
2, For univerſity and hoſpital rents, 4 
. For the ſalaries of pariſh ſchool-maſters, — 1606. 
1. For the rates to the miniſters widows' © _ 3 
fund, 20. Hs. 
| 5. For payment of bank-notes, 3 mY 3 
1ew . Where the ſuſpender alledges no other rea- 4. b. 16th 
ictio ſon than multiplepoinding being raiſed, IR 
on (ul -. Whenever arreſtment is alledged, but no rer g 
on U multiplepoinding raiſed, INE 
1; al 8. Decrees for profanity and immorality, St. 1696. 
ſho 9. Firſt proteſtation, in which caſe the ſum to 9 2. 
Mon. be conſigned is 30 J. Scots. Pe . 


One Ordinary may refiſe any bill of ſuſpen- 
wn, if he ſee cauſe. But the rule that one Or- 


Aa | dinary 


A. S. 14 
Dec. 1756. 


— 10 Aug. Ordinaries in time of vacation, and the wh 


1776. 


St. 1672. 


c. 16.5 19. 


— 1681. 
©. 16. 


A. S. 29 


Jan. 1050. 


St. 1672. 


c. 10. $ 19. 


A. S. 6th 
Dec. 1677. 


* 


— 9th Feb. 


1675. 
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dinary can paſs all bills of ſuſpenſion, ſuffers i Ine firſt is 


following exceptions : n to the ( 
1. Suſpenſion and liberation, When de 
4 on juratory caution, _ gone in 


bill of ſu 
jeſs he be 
fore being 
nds the w. 
, in ſuing 
reon; as 2 
amber, as 


3. —— without caution or conſignation, 
4. of decrees of removing. 
All which, to the paſſing of them, require t 


Lords when the Seſſion is fitting. 
5. Suſpenſions of decrees in foro of the Cou 
ol Seſſion, | 


6. of decrees of the- judge admin d ſuch re! 
maritime cauſes, les intima 
7. of decrees of the Seſſion, er diſghut lodged 
ing a former ſuſpenſion for liquid ſu 
or deeds preſently preſtable, 
8. of a {ſecond proteſtation; 
which require three Ordinaries in time | 
vacation, = the whole Lords in time an 
ſeſſion. And, 1 
9. Suſpenſions of charges for his Majeſty's e HEN th 
ciſe; which can only be nn by the Lords ſed by 
preſence. ſwered. 1 
The act of /ederunt gth Nov. 1680, requirii a ſecond 
three Ordinaries to pals a ſecond bill of ſulp*M in time c 
ſion, where a former was refuſed, has gone in rays preſer 
diſuſe. By the preſent practice, a ſecond, thikt in time 
or fourth bill may be preſented in time of va the Court 
t.n; the prior bills being always preſenti; a bill of y 


along with the new one: but in time of feilv 
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ers i he firſt is refuſed, the only redreſs is by peti- 
to the Court, | 

When decree for a ſum under 121. ſterling 
gone in abſence before an inferior judge, 
bill of ſuſpenſion muſt be remitted to him, 
jeſs he be incompetent ; and the ſuſpender, 
fre being heard, muſt conſign in the clerk's 
nds the whole expenſe incurred by the char- 
in ſuing, extracting decree, and charging 
reon; as allo the expenſe incurred in the bill- 
amber, as modified by the inferior judge. 
d ſuch remit will import no fiſt of diligence, 
[> intimated to the charger, and the bill and 


but lodged in the inferior court. 


ion, 


aire t 
E Who 


e Cou 
Ural, 


diſc 
1d {ut 


SECTION: III. 
1me 


i150 Bills of Suſpenſion and Advocation, and Proceſs 


upon them in the Bill-chamber. 


ty's e HEN the bill is preſented, it is either refu- 


rds 
ered. If refuſed, it was above obſerved, 


uit t a ſecond, third, fourth, Sc. may be preſent- 
Tull in time of vacation, the former bills being 
ne rays preſented along with the new one; but 
J. tht in time of ſeſſion, the remedy is by petition 


A. S. 11th 
Mar. 1789. 


— Irth 


Ang. 1787. 


$ 4» 


{ed by the Lord Ordinary, or ordered to 


A. S. th 
Feb. 1675. 


— 11 Mar, 


1789. 


tf vac the Court. If ordered to be anſwered, and 


efent sa bill of /#ſpen/ion, intimation muſt be made 
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el, avi: 
eſſary ex 
e mode in 
e regulati 


to the charger perſonally, by reading over 
his preſence the bill and the {iſt or interlocut 
of the Lord Ordinary, before two witneſſes, 
otherwiſe by leaving a copy thereof before wi 


neſſes at his dwelling- place; the perſon who ier paper: 
timates, and the witneſſes preſent, returning Wy, than | 
certificate of the intimation, under their hand cial inte; 
When the charger's place of reſidence is A um theſe 
diſtance, the ſuſpender's agent makes a notoriMkeplies n 
copy of the bill and the deliverance thereof aniwers; 
and tranſmits it to the country in order to in Me limitec 
mation, fo that the principal bill may be retu and, fc 
ed to the bill-chamber in due time, and withoWWzed, the 
running any hazard of loſing it in the come e the da 
ance. ; : hands. 
The intimation may be made by any per , to the C 
whether notary or not. med by a 
When a bill of advocution is ſiſted, no intimiſcaled age: 
tion to the party need be made; but the The bill, 
muſt be intimated in the inferior court whelWized, the 
the cauſe depends. ir he find 
In conformity to the acts of /ederunt, the requires t 
in ſuſpenſions is always limited by the deli foot of t. 
ance to fourteen days; but it is underſtood d ſtates tl 
practice, that, when once obtained, it ſtops fi, on he: 
ther procedure till the bill be adviſed, if tHnions for 
other party appear and take the bill to anſwer f ιον to whi 


is interloct 
aving adyu 


The ſubject of diſcuſſion in the bill-chambe 
to wit, Whether the bill ſhall paſs or be 
| = fule 
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over Wed, having frequently occaſioned very un- 


rlocuWccllary expenſe and delay to the parties, by 
eſſes, mode in which it was uſually conducted, a 
ore wil regulation has been made, prohibiting any 


who 
rning 
r hand 
e is at 
notor! 
there 
to int 
 retur 
witho 
Conve 


ber papers to be laid before the Lord Ordi- 
ry, than bills, anſwers, and replies, unleſs by 
cial interlocutor of the Lord Ordinary, by 
om theſe papers are adviſed. 

Replies muſt be lodged with a week after 
£ anſwers; and duplies, when any, within the 
ve limited by the Lord Ordinary's interlocu- 
r; and, for aſcertaining whether they are fo 
ded, the clerk of the bills is required to in- 
re the date on which the papers are put into 
hands. And he is diſcharged from preſent- 
peri: to the Ordinary any papers which are not 
intim 
the 
t whe 


enſed agent, or the party. 

The bill, anſwers, and other papers being 
ized, the Lord Ordinary will adviſe the cauſe, 
ir he find difficulty in it, or the caſe be ſuch 
the 
lelive 
tood 


be foot of the clerk's table, in the inner-houſe, 
nd ſtates the nature and circumſtances of the 


ps fie, on hearing which, the Lords give their 
if (Wi in1ons for paſſing or refuling the bill; agree- 
mere to which the Lord Ordinary pronounces 


ambFWs interlocutor, which ſpecially mentions his 
be ing adviſed with the Lords. 


The 


med by an advocate, writer to the fignet, a 


requires the conſent of the Lords, he goes to 


A. S. Trth 
Aug. 1787. 
§ 1, 


Ibid. g 2. 


Ibid, $ 3, 
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The cauſe being adviſed in one or other of ti n removii 


ways, the bill is either refuſed or paſt. If it is ys, no 
fuſed the party may {till ſeek redreſs, in the mi regard 
ner before explained: if paſſed, it becomes as and 
rant for expeding letters of ſuſpenſion, or of af paſſed be 
vocation, as the caſe may be, under the ſign ing, a 
Previous to which, however, in the caſe Never, for 
ſuſpenſions, caution is in general required; ar iinary c 
a bond to that effect, ſigned by the ſuſpend i (aution be 
and a good cautioner, muſt be lodged with . lverance 
clerk to the bills, within fourteen days after ti. upon th 
bills is paſſed, otherwiſe the charger may go rant for 


—— 18th 
Feb. 1686. 


— 25th 
Dec. 1709. 


— 
July 1677. 


allowed may never exceed a month from U 


with his diligence ; in which caſe it is prop 
previouſly to take out a certificate from tt 
clerk of the bills that no caution 1s found. 

The clerk of the bills being reſponſible fort 
cautioner, if he has reaſon to doubt his circun 
ſtances, he requires an atteſtor ; that 1s, one 
corroborate the cautioner's fecurity. 

The cautioner, when received, is liable 
payment of the debt, with expenſes, if foun 
due, jointly and ſeverally with the ſuſpend: 
and the atteſtor is bound /ub/idiarie for tl 
cautioner. | 


Iihgence « 
mts of the 
Ie have t 
cedure 11 
ce in ore 
ices, how 
Keedings 

tle we ſh 
bout adh. 
e neceſſar 
ce of ben 
bills of ſuf 


When caution cannot be conveniently fog, and 
within the fourteen days, the Lord Ordinary Mild be in 
the bills will enlarge the term, upon the uit his dwe 
pender's application; but ſo as the whole ti if wit 


ented ; 1 
date of paſſing the bill. 
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In removings caution ſhould be found within 

13 A. S. I4th 
days, not only for what may be decerned 3.8 8 
n regard to the removing, but alſo for da- 
ges and expenſes; and that, whether the 
| paſſed be a ſuſpenſion or an advocation of the 


'of th 
it is1 
he ma 
SAW 
r of a 


> ſign ring, as already obſerved. In practice, 
caſe Never, fourteen days are uſually allowed, as 
d ; f edinary caſes. 

pendMCaution being found, or confignation made, 


vith tl 
ifter tl 


iverance mentioning the fact, is written 
upon the bill, which then becomes a full 
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y go Wrant for expeding the letters; after which 
prop dhgence or procedure can take place till the 
om iris of the cauſe be diſcuſſed. 


d. 
e fort! 
circul 
one 


Ve have thus given a connected view of the 
cedure in the bilk-chamber, which takes 
ce in ordinary caſes. Particular circum- 
ices, however, often occur to render the 
eedings more circuitous and intricate. 
te we ſhall now endeavour to enumerate, 
bout adhering to any order, which is not 
e neceſſary, the particulars we are to take 
cc of being all independent of one another. 


bills of ſuſpenſion containing charge to ſet at —_ 
uly 10” 8, 
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y fou, and alſo thoſe on juratory caution, — gi; 
nary Mid be intimated to the creditor perſonally, Now. 2006, 
the Tull: his dwelling-place, by a notary, and wit- 


les, if within Scotland, before the bill be 
ented ; which intimation ſhould be in- 
ſtructed 


le tin 
OM uU 


2 


the number on the deliverance of the bill. 
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(ent, ſo tl 
in ſo tar 
fuled, un. 
vocation, 
upon, 1N 
that ſome 
hand for 
ert in the 
ant; wh 
preſented 


ſtructed by an inſtrument under the notar 
hand; and the bill preſented within a we 
after ſuch intimation. But theſe acts are 
in general obſervance. | 

In order that 1t may appear what number 
bills of ſuſpenſion have been offered of the fi 
charge, the clerk of the bills is ordered to m 


When the reaſons of ſuſpenſion are offered 
be proved by the charger's oath, if the rea 


are relevant, the Lord Ordinary is authoriſed clerk of t 

take the charger's oath when preſent ; andi the pai 

abſent, his Lordſhip is directed to take the MW! or bet: 
pender's oath of calumny, that he has juſt 8 "<2t4r or 
ſon to propone ſuch ground of ſuſpenſion. ¶ Vantmitte 
he depone @ffirmative, or if he be not preſent i elect, thi 
give his oath, in either of theſe caſes the u the vor 
Ordinary is directed to paſs the bill, with WW raifer o 
quality, That the ſuſpender ſhall be liableWQ "2 expenc 

the charges and expenſes the charger ſhall By the ſa 

at through the purchaſing of that ſuſpenſi d to pals 

and in diſcuſſing of the ſame, according as fuſe them 

* ſhall depone upon theſe expenſes, without er. 

* modification thereof, if the letters ſhall The Lord 
found orderly proceeded.” eflion or 
By a ſubſequent act it is provided, ie the oat 
where a reaſon of ſuſpenſion or ad vocation" point re 
paſting, is offered to be proven by the bill of ad 

ant a fiſt 11 


« trary party's oath, and the ſaid party i 


66 f 
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notar ent, ſo that his oath cannot be got, the bill, 
a ven ſo far as concerns that reaſon, is to be re- 
s are laccd, unleſs the ſuſpender, or raiſer of the ad- 


cation, do give his oath of calumny there- 
upon, in cafe he be preſent ; and if abſent, 
that ſome document be produced under his 


umber 
the ſa 


to i land for inſtructing, that the reaſon is not in- 
bill. ert in the bill by the drawer without a war- 
ered unt; which document, and other vouchers 
e read preſented with the bill, ſhall be kept by the 
10riſed clerk of the bills, unleſs delivered up by him 
; and v the party upon inventar and receipt; and 
> the MW it or before diſcuſſing, the ſame, or the in- 
juſt i rentar or receipt mentioning them, ſhall be 


tranſmitted to the clerk of the proceſs, to the 
effect, that if the reaſons prove calumnious, 
or the vouchers be diſproven, the ſuſpender, 
r raifer of the advocation, may be decerned 
mn expences.” 

By the ſame act the Lord Ordinary is autho- 
ed to paſs bills of ſuſpenſion in part, and to 
fuſe them as to the remainder, as he may think 
oper. 

The Lord Ordinary on the bills, either in time 
{eflion or vacance, may grant commiſſion to 


ion. 
Treſent 
the L 
with t 
liable 
r {hall 
ſpent 
ling a 
hout! 
ſhall 


„4 ike the oath of an abſent party, on any rele- 
cation" point relating to the paſſing or refuſing of 
the oi} bil! of advocation or ſuſpenſion; and may 
ty is Dent a ſiſt in the mean time, not exceeding a 


B B month 


A. S. 20th 


Nov. 1711. 


§ I, 


— 6th 


Dec. 1718. 
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A. S. 27th 
Dec. 1709. 


— 29 Jan. 
1650. 


1717. 
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month, when the commiſſion is granted by on 
Ordinary, and not exceeding two months 
granted or prorogated by three Ordinaries, 
After a bill is paſled, it is competent tot 
opponent to apply to the Court by petition fe 


To preve 
«| diſchar 
aſons of fi 
be kept | 


ren up OT 

redreſs, provided it be done before the letteſ other 
paſs the ſignet. uk ſuch 1 
Conſignation, when requiſite, muſt be in ti goth the! 
hands of the clerk of the bills. © ſo far a 
The act of /ederunt in 1709 declares, Th When th 
cautioners ſhall be liable for what may be de n, the bil 


cerned againſt the ſuſpender, though the decre 
charged on ſhall be turned to a libel. 

Bonds of caution in ſuſpenſions muſt co 
tain a clauſe, obliging the cautioner, his hei 
and executors, for payment of the ſums, or pe 
formance of the deeds, for which he is becom 
cautioner in the ſuſpenſion, in the ſame manne 
as the ſuſpender is bound; and ſuch bonds mul 
allo be conceived with an alternative to pay c 
to perform to the charger, or © ta ſuch unt 
* whom payment or performance ſhall be de 
* cerned to be made, by the decree to follow 0 
« the ſaid ſuſpenſion.” 

The clerks of the bills are liable to the party 
damage, as well where they refuſe a cautions 
who is ſufficient, or is holden and repute to | 
ſafficient, as where they receive an inſuflicier 
cautioner, 


ſed, he 
late, real e 
charger, 
In this ca 
fit of a ce 
nce of the 
ition no! 
The part: 
ay pats fro 
fore the f 
t, he ma 
2vINg a re 
WW: reaſons 

ll of courſ 
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klenger 11 
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by oni 10 prevent impoſition by production of for- 4-8. 29th 
nths e diſcharges, or other writings, for verifying . 
CS, ans of ſuſpenſion, ſuch writings are ordered 
t to ti be kept by the clerk, or marked by him, and 
tion en up only upon receipt when required ; and 


letter another act, the Lord eee is ordered to — 21th 
Nov. 1691. 
: ik ſuch writings. 
in th Both theſe acts, however, have gone into diſ- 
le, ſo far as concerns marking the writings. 
s, Tha When the ſuſpender offers only juratory cau- — 8th 


be ds Nov. 1682; 


 decre 


on, the bill muſt bear ſo, and before the bill is 
ſed, he muſt give in a diſpoſition of all his 
fate, real and perſonal, upon oath, in favour of 
charger, as in a cefſio bonorum. 

In this caſe the ſuſpender cannot have the be- ibid. 
fit of a commiſſion, but muſt depone in pre- 

nee of the Lord Ordinary. And on juratory 
ation no liberation can be obtained. 

The party to whom caution 1s to be found, 

ay paſs from the benefit of it, if he chooſe, and 

fore the ſuſpenſion or advocation paſs the ſig- 

t, he may apply to the Lords by petition, 
2ying a remit to the Lord Ordinary to diſcuſs 

: reaſons upon the bill: upon which a remit 

il of courſe be granted. 

Advocations are ſometimes executed by a 
klenger in the way of a ſummons, citing the 

ty to appear in court at the day appointed; 
Which caſe, the advocation may be called as a 

B b 2 ſummons 
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hich he g 
marked, 

ak on the 
within, 
ator B. a 
The lette 
ent for tl 
ſuſpenſio! 
the reaſ 
e decree, 

e libel or 
parties be 


ſummons in the outer-houſe. The ſame f 
is competent in ſuſpenſions; but as the ſuſpt 
der is generally deſirous that the matter ſho 
lie over, the execution and calling of ſuſpenſi 
in the way of ſummons, is not very common 

After the firſt day aſſigned in the advocat 
or ſuſpenſion is elapſed, the oppoſing party n 
call for production of the letters, by putting 
a proteſtation in the minute-book; and if 
letters are not produced by the time the pro 
tation is read in the minute-book, and the 
cond diet of compearance is elapſed, the j 


teſtation may then be extracted; the efleaMis: 22 
which is, that no regard ſhall be had to the Mind 2xecr 
vocation or ſuſpenſion; and the party who Mee; and 
tains the proteſtation is intitled to a warrant thereof.“ 
payment of 81. Scots of expenſes, in caſe bel, execu 
ſum charged for is within 100 merks, and Hnterlocut 
Scots when it exceeds that ſum : and, in calc ; and 
an advocation, 151. Scots. | tele retur! 

The manner of putting up proteſtation in ut alway: 
penſions and advocations, differs ſo little f en out, a 
what is obſerved in ordinary actions, belt: tor the 
treated of, that nothing more need be here i} The othe! 
on the ſubject. e writs ſo 

When the letters are produced at the minuſry actions 

book, the keeper marks upon the back e uſual n 
names of the adyocates for the parties thTreturned ;' 
* Produced per A. to B.;“ and deletes the pWiveniion, 


teſtation in the principal minute-book. 3 
| wil 
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ch he gives in the ſuſpenſion or advocation 
marked, to the clerk of proceſs, who puts his 
k on the back of the letters, and on the mar- 
within, a calling thus; 20 Nov. 1799, 
tor B. alter A. To ſee.” 

The letters, thus marked, are delivered to the 
ent for the party who oppoſes the advyocation 
ſuſpenſion ; after conſidering or taking a copy 
the reaſons therein urged, he writes upon 
e decree, if it is a proceſs of /u/pen/ion, or on 
e libel or other part of the principal proceſs, 
parties be now in an advocation, an out-giving, 
us: + 22 Nov. 1790, Given out this decree, 
and execution of charge indorſed to A. To 
ke; and returned the letters of fu/ben/ion 
arrant thereof. Or, Given out this principal li- 
bel, execution thereof, minute in proceſs, and 
interlocutor of the ſheriff thereon, to A. To 
ke; and returned the advocation thereof.“ 
heſe returns, it is almoſt needleis to obſerve, 


on in (Wilt always be made applicable to the writs 
ttle en out, and muſt be ſubſcribed by the advo- 
3, beſſſhte tor the party. 

here i The other party is entitled to have peruſal of 


e writs ſo given out, for ſix days, as in ordi- 
ry actions, after which he returns them with 
e uſual marking, 29 Nov. 1790, ſeen and 
returned; retaining his own advocation or 


penſion, And upon this return, the cauſe 
may 


4 


4 
j 
1 
{ 
| 


A. S. 11th 
Aug 1787. 
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taced 5 2 
ation is 


may be inrolled in the nme for t 
week following. 5 
The ſame rules are applicable! in theſy 


tgiving. 
givings and returns, with regard to the parc proceſ 
ſtating fully their pleas, and producing the ui ſpenfions 
they are to found on, which take place in i ¶ N ocate's 


e defen 
rroceſs ſix 
he firſt 8 
pas he m 
By the far 
r depute 
alty of 5 


out-giving and return in ordinary: action 
already fully treated of. 

The above is the common train of 8 
held in advocations and ſuſpenſions. In t 
ſpecial caſe, where the pur/uer advocates 
own caule, the ſteps competent to the defend 
are marked out by a particular act of ſederu 


in the 1709. 100-mone: 
By this act it is ordained, « That where it any fe 

„ purſuer before any inferior court advocatMFght of th 
« his cauſe, and does not inſiſt within nding the 


eipt of tl 
the ſubſtal 
ut neceſh 


li inſtead 


„ days after admitting of the advocation (n 
„ reckoning the vacancy), and cauſes e- 
„the ſame, and give it out with the pt 
„ cels to the defender's procurators to ſe 


+ that then, and immediately thereafter, Her be 
defender may call for the advocation, he ma! 
put up a proteſtation at the minute-bookM'et ; and, 


Lord O1 
money, 
 luſpende 
With a vi 
unneceſ!; 


* whereupon the purſuer ſhall be oblige 
e to produce his advocation, with the pn 
* cipal proceſs, and an outgiving thereo 
% otherwiſe the proteſtation and remit ſha 
„ not be ſcored, but given out to be & 

4 tracted 


Preliminaries. 191 


raced ; and the defender, when the adyo- 


1 for t 
| ation is ſo produced, with the proceſs and 


heſe 6 


utgiving, ſhall be allowed, before he return 
e partie proceſs, to inroll the ſame in the roll of 
the wrWuſpenfions and advocations, upon his own 
e in i xvocate's return; and for that effect, allows 
actiofWic defender's procurators to keep up the 


proceſs fix days allowed for ſeeing, and until 
he firſt Saturday in ſeſſion-time thereafter, 
pas he may get the proceſs inrolled.“ 

By the ſame act, the clerks of the bills, and 
ir deputes, are ordained, © under the pe- 
alty of 5 J. ſterling, to give up all proteſta- 
on- money configned in their hands, with- 
ut any fees, to the party concerned, upon 


rocedu 

In t 
cates 
defend 
eden 


Where 


A. S. 1ſt 
Jan. 1709. 


dvocaiisht of the extracted proteſtation, or decree, 
n Fnding the letters orderly proceeded, and re- 
ion (eit of the party in a diſcharge, expreſſing 


ſes Ci 
he pn 
to ſe 
ter, tl 
on, 2 
e-book 
oblige 


he ſubſtance and date of the warrant, with- 
ut neceſſity to leave the Lords warrant.” 
, inſtead of extracting the proteſtation, the 


, he may extract the ſuſpenſion from the 
net; and, upon production of ſuch extract, 
Lord Ordinary, beſides the uſual proteſta- 


e pri money, will give large expenſes againſt 
hereonW ſuſpender, on account of the delay. 
it (ha Vith a view to diſcourage, as far as poſſible, 


be en 


unneceſſary and improper litigation in the 
raced 


bull- 


wrer be defirous to try the merits of the 


— 9th Nov. 
1680. 
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out any fee, and to give forth an extri 
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ſeſſion, 1 
{id dec: 
days, as 
houſe fre 
in the m 
during t 
ſederunt 

the lapſe 
the mee 
prejudic4 
ſubject | 
immedia 
merly.“ 

when a1 
locutor 
penſion 

Court an 
ee juſt, 

anſwers, 
and may 
omitted 

applicaty 
effect; a 


witkahenibee: it is declared, That, in ere 
« caſe where a bill of ſuſpenſion or advocat 
« has been appointed to be anſwered ar 
« anſwers accordingly made thereto, and t 
„bill finally refuſed, the Lord Ordinary or( 
% dinaries, where two or more are neceſlary, 
« he or they ſhall fee cauſe, are hereby auth 
« riſed, by a ſignature upon the bill, to fit 
i the ſuſpender or advocator liable in thee 
« penſes of the htigation in the bill-chamb( 
« and to aſcertain the quantum, and to dece 
« in payment thereof; againſt which decer 
ture no repreſentation to the Ordinary ſhi 
„be competent; and the clerk to the hills 
hereby authoriſed and required to enter t 
„ ſame in a minute-book, to be kept by hi 
for that purpoſe, open to all the lieges, wit 


« thereof, for which extract he ſhall be 
„ titled to receive a fee of two ſhillings ſte 
„ling; and upon production of ſaid extr 
to the Lord Ordinary on the bills, officiati 
« for the time, he ſhall, as in the caſe of oth 


common bills, grant warrant for letters MF theſe cal 
* horning to be thereupon raiſed.” pals the! 

But, in order to give the party opportunili that whe 
to apply for redreſs, by petition to the Lori nary, no 


it is declared, That, where expenſes i be compe 


awarded, as aforeſaid, at any time during i <crk of 
| 4 ſeſſi 
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in exe ſeſſion, it ſhall not be allowable to extract the 
vocati@ (21d decree, till after the lapſe of five /ederunt 
red a days, as the ſame are reckoned in the inner- 

and ti houſe from and after the ſame being entered 


ry or n the minute-book aforeſaid ; and if awarded 
eſſary, during the vacation, or during the laſt five 


ſederunt days of either ſeſſion, not till after 
the lapſe of five /ederunt days from and after 
the meeting of the enſuing ſeſſion, without 
prejudice to the parties proceeding in the 
ſubject matter of advocation or ſuſpenſion, 


y auth 
„ to fit 
1 the e 
chamb( 
o Gece 
decert 
ary (1 merly.“ The act further declares, © That, 
e bill: when a petition reclaiming againft the inter- 
nter i locutor of an Ordinary, refuſing a bill of ſuſ- 
by hi penſion or advocation, is preſented to the 


8, with Court and finally refuſed, the Lords, if they 
| extra be juſt, may decern for the expenſe of the 
| be i anſwers, or other proceedings on the petition, 


ngs fte and may alſo give expenſes though refuſed or 
| extra omitted to be given by the Ordinary, if 
fficiatiq application ſhall be made to them to that 


of oth 
etters 


effect; and the decreet pronounced in any of 
theſe caſes being extracted, diligence ſhall 
pals thereon, in common form ; declaring 


ortunii that where expenſes are refuſed by an Ordi- 
e Lora nary, no repreſentation to the Ordinary thall 
nſes be competent, the interlocutor ſhall, by the 


clerk of the bills, be inſert in the minute- 
Cc „ book, 


ring tl 
« ſeflio 


immediately after the bill is refuſed, as for- 
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40 book, but it ſhall not be allowable to * 


« the ſame, ſooner than as in a decerniture fq 
« expences, to the end that in both caſes parti 
« may have the ſame time and opportunity t 
6 apply» for redreſs to the Lords in the inne 
„ houle.” 


CHAP. II. 


Proceedings being the Lord Ordinary in the 
Duter-hoilſe. 


I the hearing of the cauſe before the Lo 
Ordinary, the reaſons ingroſſed in the iu 
penſion, and referred to the charger's oath : 
the time of paſſing the bill, muſt be inſiſted a 
in the firſt place, and the party's oath takel 
or paſſed from. If ſuch reaſons be repelle 


either as irrelevant, or as not proved, el 


penſes will be given; which the ſuſpends 
muſt pay, or conſign, before he be heard up 
any other reaſons of ſuſpenſion, excepting 1u 
as ſhall be inſtantly proved by writing. 

If the advocator, or ſuſpender, negled 


produce the advocation or ſuſpenſion when t 
Cal 


zuſe is C 
rote ſtatio 
proteftatio 
Where 
nd remit 
ary, thro 
dvocation 
the Ordine 
Wo produ 
henf10N or 
jr the pal 
e muſt p: 
erk for 
ering.” 
raid where 
ecree find 
n act an 
lebating t 
on, befor 
gainſt thi 
on be ma 
IDtained ir 
he date of 
f, upon 
ie Lord 
ecree Ong 
lay either 
lecree, or 
it de pen 
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' extra: 1: is called, the Lord Ordinary will grant 
ituref ſroteſtation; which has the ſame effect pon: is. - 
8 partic woteftation put up in the minute-book. 
unity t 
e inne d remit, is admitted by the Lord Ordi- 
ary, through the keeping up of ſuſpenſions or 
drocations, unleſs the cauſe be again called by 
he Ordinary, and the ſuſpenſion or advocation 
o produced the ſame week, before the ſuſ- 
enſion or advocation be taken in by the clerk, 
the party reponed againſt the proteſtation, 
e muſt pay to the contrary party, or to the 
kk for his behoof, the fum of ten ſhillings 
ering.” And the like ſum is ordered to be 
jad where the ſuſpender or ad vocator allows a 
ecree finding the letters orderly: proceeded, or 
n act and remit, to be pronounced; for not 
hating the reaſons of ſuſpenſion or ad voca- 
on, before the party is aliowed to be heard 
gainſt the ſaid decree or act, unleſs applica- 
on be made to the Lord Ordinary, and à ſtop 
tained in writing, within ſix free days after 
ie date of the decree or remit. 01 Q 
f, upon hearing the reaſons of advoriaon 
it Lord Ordinary ſhall be of opinion, that 
lecree ought to paſs againſt the advocator, he 
lay either advocate the cauſe, and pronounce 
ecree, or he may remit it to the court where it 
cit depended. This laſt is more eligible when 
- CE 2 the 


in the 


he Lo 
the ſu 
oath ! 
ſiſted 0 
1 take 
repelle( 
ed, e 
Apende 
rd up 
ing ſu 


glect 
hen ti 
call 


Where a judicial proteſtation, or domi A. 8. Iſt 


A. S. rath 


Dec. 1759. 
5 7. 
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the queſtion in diſpute is of ſmall importance; 
which caſe, the proceſs is remitted to the cout 
from whence it came, with inſtructions to tt 
judge how to proceed. 

If the decree ſuſpended ſhall have proceeds 


upon the defender's being held as confeſſed, 9 7 
a reference to oath, he cannot be reponed un 
he pay the expenſe of obtaining and extracting} 5 the 
the decree before the inferior court. ſons 
If it ſhall appear that the decree n mon of t 
only detective or irregular as to form, though: ancien 
the debt decerned for may be juſtly due, Ms as pe 
Lerd Ordinary will turn the decree into a libe Te 
which obliges the defender to propone his dr, he was 
fences as in an original action; but if the ing the 
ſons of ſuſpenſion are inſtantly verified, he vi e a proc 
ſuſpend the letters. ipedient 
If the reaſons of faſpenion are either irre g term 
vant, or not inſtantly verified, the letters ba unive 
be found orderly proceeded. ys of col 
After the firſt hearing! in the 3 vocations 


form of proceeding, in advocations and ſuſpe 
fions, is the ſame as in ordinary actions: excef 
in advocations and ſuſpenſions of proceſſes « 
removing, which are intitled to be diſcuſſe 
ſummarily, without abiding the courſe of an 
roll. | 


CHA] 
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# 


CHAP. III. 


Proteſs of Prevento termino. 


s the charger cannot infiſt to get the rea- 
ſons of fuſpention diſcuſſed till the expi- 
mon of the diets mentioned in the letters, it 
5 anciently common to apply for as diſtant 
ys ag poſſible, on purpoſe to poſtpone pay- 
ent. To remove this hardſhip on the credi- 
r, he was allowed to bring an action for ſhort- 
ting the period of compearance, ſtyled there- 
re a proceſs prevento termino ; and the ſame 
pedient was practiſed in advocations, when a 
ng term was aſſigned. But as a fixed rule is 
vm univerſally obſerved with regard to the 
ws of compearance, both in ſuſpenſions and 
vocations, this action has long been obſolete. 
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RAA TRM. 
Of Proceſs of Wakening and Trangference 


FTER a procels | is once heard in court, 
even called by the clerk, if it be allon 

to he over, without any judicial proceeding 
a year and a day, it is faid to have fallen allee 
and parties are not obliged 1 to anſwer without 
new citation; for which purpoſe a ſumman 
wakening may be raiſed at the inſtance of eit 


party. 


.excepted, which do not require being wakene 
A.. = becauſe the purſuer, by bringing the cauſe ib 
Nov. 1 
” length, has done every s in his power 
obtain a diſcuſſion. 


If either the defender 9 or purſuer Jie duri 


the dependence; the proceſs muſt be ſiſted un 
proper parties appear. Anciently, the p 
ceſs behoved to be transferred actively as w 
St. 1693. as paſſively ; but now it is not neceſſary, up 


actively by raifing a ſummons, but only to p 
duce the perſon's title who claims under 
right of the firſt party. | 


From this rule, mes 3 wa | 


the death of a purſuer, to transfer the proct 
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lu a ſummons of transference, it is not neceſ- a — 
to Libel the whole proceedings of the origi- 5 4. 
| proceſs, as formerly; but only to recite the — 19th 
purſuer's active title, and the paſſive title 5: In: 
inſt the defender, with the conclulion of the 

nal ſummons. 
Theſe two ſummonſes af wakening and trans- 
ence muſt be called, given out, ſeen, and re- 
med, as ordinary actions; but need not be — 26th 
oled in the ordinary ordinary action-roll for 8 
e outer-houſe. 
But though the practice is, in the caſe of a 
kening, after its being returned, immediately 
nrol the proceſs in the hand- roll of the Lord 
linary before whom it originally depended ; 
tſummonſes of transference are uſually called 

the regulation-roll; and a decree of trans- 

nce muſt be obtained before any farther pro- 
eding can be had: after which the proceſs is 
ceeded in before the former Ordinary, as in 
fakening. | 
The proceſs being wakened and transferred, 
proceedings in the original cauſe go on in 
t lame manner as if the former parties were 
vive, and the proceſs had not ſlept. 
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PART IV. 
Of the Minute-Book, Extracts, and the Poor s-Ri 


CEHEAF. 1 
Of the Minute-Book: 


* order to give parties due notice of the p 
ceedings in Court, a minute- book is kept; 
which the writer thereof is ordered to inſert; 
proteſtations, acts, decrees, and avi/andu 
made in the outer-houſe, immediately attert 
pronouncing thereof; and alſo all proteſtatio 
acts, and decrees, paſſed in the inner-hou 
And in ſuch inſertion, the writer is directed 
exprels clearly, the names, ſirnames, and deli 
nations of the purſuer and defender. 

When a decree, act, or proteſtation, is p! 
nounced againſt a defender or ſuſpender in 
ſence, the keeper of the minute-book is orden 
to mark it ſo in the up- putting. 

By a later act, all acts, decrees, and protel 
tions, are ordered to be inſert in the minut 
book, of the date they are ſigned. 

When a decree is pronounced againſt mo 
defenders than one, the names and deſignatio 
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Tall of them Muſt be inſerted in the minute- 
ok, under a certification, that if any be omit- 
the decree, as to that perſon, ſhall be null: 
::cxcepting decrees given againſt tenants in 
indings of the ground, removings, and for 
a and duties, wherein it ſhall be ſufficient to 
ention them to be tenants in ſuch a barony or 
nantry : but if any of the defenders called, or 
third party compearing, ſhall plead upon his 


907 -N 


ball be inſerted in the minute- book. 

The minute-book being intended for notifi- 
tion of the proceedings to the practitioners i in 
curt, was anciently read aloud in the outer- 
oule by the clerk, every day, before the Lord 
Drainary left the bench. This cuſtom fell at- 
cards into diſuſe; and the practice was, to 
rd the book to the agents houſes for their 
eruſal. 

As the time of reading the minute- book de- 
mined the time for giving out extracts, it was 
ruined that the time of commencing to rea 
be minute-book ſhould be upon the 6th /ede- 
t day of each ſeſſion, and within three days - 
ter the commencement of the Chriſtmas va- 
ance, 
but the certainty of the notification intended 
y the minute-book, as well as diſpatch and ac- 
Wacy in the proceedings, has been of late 
Dd greatly 
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greatly furthered by printing the minute-h, 
and diſtributing it among the practioners tj 
every week. 


. 
Of Extracts. 


LY; proteſtations, acts, interlocutors, 
ſentences which require to be extra 
muſt be firſt put up and read in the minute 
bock; and no extract thereof can be give 

out until twenty-four hours after they are 

read. | 

When decree is pronounced, and a repreſenta 
tion offered againſt it is refuſed, the decree mu 
again be put up in the minute-book. This de 
cree may be extracted upon the elapſe of thre 

days after it is laſt put up. 
Decrees of certification in reductions and in 
probations, or in ſimple improbations, if pronoun 
ced in abſence, muſt remain unextracted for fou 
weeks at leaſt ; and decree of certification c 
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till ten 


The Lore 
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Extrads. 20 3 


ite- ba 1; producta in a ranking, cannot be extract- 2 85 — 
2 1/1 2 oth Jan. 1756. 
rs tuin ten days after it is pronounced. 55. 


The Lords ſometimes allow acts to be extract- 

{yichout abiding the reading of the minute- 
Kk; but this muſt be done by a particular 
renſation in the interlocutor. 
Ads and decrees againſt more debtors than AA. reg]. 
jc, or in competitions of rights, may be ex- . 
fed in part, without any neceſſity of extract- 
: the reſt of the proceedings. 
Aer decree is pronounced, the clerks are en- 
led to the fees of extract, though no extract 
ould be required. 

tors, his was ſpecially determined in a caſe of 

traded: ]irnes Stewart of Burry, ingroſſed in the /e- 

minutMWt book. 

e give oy the regulations 1695, it is ordained, That — 1635. 

y are Hplce of the allowance formerly uſed in ad- 54 
cations or apprifings, there be only a ſhort 

reſent: viate made of the decree of adjudication, 

ee mu the manner of the ſaid allowance; and 

Chis defF*t this abbreviate be, at the pronouncing of 

of thre (ecrec, ſigned by the Lord Ordinary, pro- 

incer thereof, and given in to be recorded 

tin threeſcore days of pronouncing : after 

piry of which time the clerk is diſcharged to 

for foul: in any abbreviate to be recorded. 

ion und by the regulations in 1696, it is ordained, — 1696. 

bat for the greater ſecurity and ſatisfaction 
| Dd 2 « of 
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« of parties concerned, albeit abbreviates f. 
« to be written apart, and ſubſcribed before t 


' « extracting of decrees; yet if any party ſl 


deſire the ſaid abbreviate to be written uy 
the back of the decreet, the ſame ſha! þ 
« done, if the decreet ſhall be extracted, 1 
* the ſame deſired within twice ſixty days aft 


the date of the pronouncing thereof; and t prot 


« ſame Lord Ordinary who ſigned the firſt a rich ie 
“ breviate ſhall ſign the ſecond indorſed.“ (the legi 
Though in this manner it is left optional ecial act 


parties to take one or two abbreviates, and off all jud 


Act regl. 
1695.5 18. 


is declared to be ſufficient, two abbreviates to ric 
always figned by the Lord Ordinary before u and 
decree is extracted; one of which is left wil creature 
the clerk who keeps the record, and the other that car 
given to the party after the abbreviate 1s King, f. 
corded. | judge be 
After a decree of the Lords in foro contradif nined, t 
torio is extracted, it cannot be reduced and la advocate 
open upon nullities, further than to hear part and gif 
for redreſs of prejudice ſuſtained by ſuch nullity «il afſyt 
and the reſt of the interlocutors in the dec dvocati. 
Rand, tanguam res hactenus judicata, judge re; 
| lore ſaid, 
courſe to 
puniſhed 
5 Ul all ut 
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lays aft 
5 and th 


> firſt al 


0 protect the poor from the oppreſſion of the 
rich ſeems to have been very early an object 


"Fs the legitlature of this country. In the 1424 a 
tional Mecial act of parliament was made, coinmand- 
and oe all judges whatever, that, als weil to pure 5: 240% 
viates It rich, but fraude or guile, they doe full 
efore iii and juſtice. And gif there bee onie pure 


left vi creature, for faulte of cunning or expenſes, 
e other that cannot, or may not, follow cauſe, the 
te 15 1MF King, for the love of God, fall ordaine the 
judge before quhom the cauſe ſuld be deter- 
ont rad mined, to pur-wey, and get a leill and a wiſe 
and la advocate, to follow ſik pure creatures cauſes; 
r parti and gif ſik cauſes be obteined, the wranger 
1 nullit ll H aflyth baith the partie {kaithed, and tlie 
je dec dvocatis coaſtes and travel. And gif the 
judge refuſis to do the law evenlie, as is be- 
lore ſaid, the partie compleinand fall have re- 
courſe to the King, quha fall ſee rigoroutlie 
puniſhed ſik judges, that it fall be example 
tl all uthers,” 
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In obedience to this ſtatute, the judges, bo 
in civil and criminal courts, aſſign counſel a 
agents to poor ſuitors when demanded; andt 
faculty of advocates, and ſociety of clerks tot 


annually, for the fervice of poor litigants, 
their ſeveral profeſſions. But as theſe appoin 
ments would be of little uſe to the poor ſuits 
were the fees of court to be exacted from hin 
the Court, upon evidence of his poverty, wi 
grant warrant for diſpenſing with the fees. 4 
which advantages together conſtitute what 
called the benefit of the poor's roll. 
Notwithſtanding a variety of acts of /ederu 
for regulating the poor's roll, great irregular 
ties had crept into the management of then, The 
This occaſioned a new act of /ederunt doin! at a 
away the former regulations altogether, an: remit 
ſubſtituting others in their ſtead: the ſubſtan e two a 
of which 1s, t; or tw 
Ino, That the faculty of advocates ſha, and al 
appoint fix of their number annually to be agent to 
vocates for the poor; and the writers to th hich fir 
ſignet and agents ſhall, each of theſe bodie ter, and. 


nominate four of their number to be writers a up a f 

agents for the poor, in December, yearly, anq the {am 

mall immediately give in, to the ſenior clerk Med in t 

court, a lift of the perſons ſo choſen. de in fav 
245, No perſon ſhall be intitled to the beneſi benefit 

of the poor's roll without producing a certifica 

unde 
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iler the hands of the miniſter and two elders 
the pariſh where he reſides, certifying his 
gent circumſtances, and his inability to 
nlecute his claim in a court of law. 

3h, The petition preſented to the Court for 
benefit of the roll ſhall be ordered to be in- 


ES, bot 
nlel a 
and t 
ks to t 
numbe 


rants, 1 
appointed, by the minute-book, and by copies on 
Yr ſuitq walls of the outer and inner-houſe, ten days 


om hin here being remitted to the advocates and 
rty, vi ters tor the poor, that the other party may 
ees, e an opportunity of laying a ſtate of the 


ſe before the advocates and writers, for 
bling them to make a report to the Lords, 


what 


federnWoccrning the petitioner's title to the roll, and 
regula able cauſe of litigation. 
F then, The writers to the ſignet and the agents 


act alternately, as agents for the poor. 
e remit from the Court ſhall mention by 
ne two advocates, and one writer to the ſig- 
t; or two advocates, one writer to the fig- 
t and alſo one agent; when it is the turn of 
gent to be named from the body of agents; 
ich firſt caſe, it ſhall be the duty of the 
ter, and, in the latter caſe of the agent, to 
up a full ſtate of the petitioner's caſe, and 
the fame before the advocates and writer 
ned in the remit : and if their report be 
in favour of the petitioner, he ſhall have 
benefit of the roll, and the ſame adyocates 
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A. S. 2cth 
Nov. 1686. 


and writer to the ſignet ſhall be named to ad FO 
advocate, and as writer for expeding ſuch {i 
net letters as may be neceflary : and either t 
{ame writer, or the agent mentioned in the! 
mit, ſhall act as agent for the petitioner : t 
advocate, writer, and agent, to continue tl, 
ſervices until the final iſſue of the cauſe, thout 
before that time they ſhould ceaſe to be in 01151155 
liſt of advocates, writers, or agents for t 
POOrY. | 
5t9, No warrant for the benefit of the | 
ſhalt endure longer than two years (except 
allow extracts of decrees gratis), unleſs rene 
ed on a petition to the Lords, ſigned by an 
vocate who has been employed in the cauli 
and the warrant itſelf ſhall always bear the te 
of its endurance. | 
Theſe regulations point out ſufficiently IT will c 
mode of application for the henefit of the pol ing of 
roll. And therefore it is only neceſſary furtWn;;, to 
to mention, that the petition muſt ſpec!2hhich the 
mention the proceſs for which the warrant e time t! 
granted, as the warrant extends to no other tl While 
what is there ſpecified. krgy had 
nded pre 
ons made 
ad other 
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(0:191SSIONERS for Plantation of Kirks, and 
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52 Of the ConSTITUTION of the CouRr. 
he caul | | 
the te E 


Of the ſeveral Commiſſions, 


Iwill contribute much to a clear underſtand- 
ing of the powers veſted in theſe commiſ- 
Imeis, to give a ſhort account of the views 
mich the King and Parliament entertained at 
te time theſe commiſſions were granted. 

While popery prevailed in Scotland, the 
krgy had acquired a very large and extenſive 
nded property, by donations and mortifica- 
ons made by laymen, to monaſteries, abbeys, 
nd other religious inſtitutions, to which tithes 


ad patronages of many churches had been alſo 
ted, 


ently t 
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Jequence of which act, and ſome others af 


Teind-CGourt, 


By an act of parliament in 1503, the vaſl.';M for th: 
the King, as well ſpiritual as temporal, were; 
lowed to let their lands in feu, during the King 

life, without diminution of the rental; in c 


early as 
y cou 
id be 
niſters 11 
wards made, churchmen were in uſe of feuif e ſthire 
out their lands, with the tithes included, i parliam 
payment of a certain feu- duty, both for fte nat the 
and teind. Theſe tithes, from the words of ted a 
grant, got the name of decime incluſæ; aM:i.- ; 56; 


having been thus confolidated with the ſto Hoe + 


were underſtood to be held by impropriation Mie of 7 
the perſons who acquired right to them; a e -: 
were thus exempted from all the burdens nM!urgh 
poſed on tithes after the reformation. itinued 
At the reformation the temporalities of th e reſtor 
benefices were annexed to the crown by at Meer an e 


parliament ; notwithſtanding which, many a thei 
the lands and eſtates which had formerly s the 
longed to the church, were erected into temp e this 


ral lordſhips, and were granted by the Kingt 


barliam 


his favourites. In moſt of thoſe grants, ti. eight 1 
tithes and patronages, which formerly i burg. 
longed to religious foundations, were allo coolnhyurgh 


prehended : whence the grantees were calleWrccrns tl. 
lometimes Lords of Erection, and ſometimq f. To m 
Titulars of the Tithes. the tith 

The church being thus ſtripped of her priich had 
perty, it became neceſſary to make ſome provi'h mini 
| tio! 
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n for the reformed clergy. For this purpoſe, 


my council, that the third of all benefices 
ud be applied to the maintenance of the 


parliament. 

That the above fund might be properly diſ- 
buted among the clergy, a commiſſion was, 
the 1561, granted by the King and Queen to 
ira] of the nobility and miniſters, under the 
me of the commiſſion of plat for modifying ſti- 
us te miniſters. This court met yearly at 
linhurgh in the month of November, and 
itinued to act, until in the 1606 biſhops 
re reſtored to the whole of their benefices, 
er an obligation to maintain the miniſters 


3 of tho 
by ache 


man) in their reſpective dioceſes. 

1erly s the biſhops, however, found means to 
o tempt ce this obligation, a commiſſion was granted 
Kingt parliament to eight perſons of each eſtate, 
its, t. eight biſhops, eight lords, eight barons, and 
erly b: burgeſſes, who were appointed to meet at 


ſo coi 
'e Calle 
metimèe 


unburgh ; and whoſe buſineſs, in ſo far as 
ncerns the matters now to be treated of, was, 
. To modify a perpetual local ſtipend, out 
the tithes, to the miniſters of all churches 


1 
0! 


her prich had not been formerly provided either 
je pro” miniſters or ſtipend ; and alſo to the mini- 


E ſters 


nitters in the firſt place, and this aſſumption 
the thirds of benefices was afterwards ratified 


early as I 562, it was ordained by an act of the 


St. 1567. 
c. Io. 


— 1592. 
c. 133. 


Hopc's 
Pract. Ob. 


tit. 2. $17. 


22. 
e. 


St. 1617. 
c. 3. 
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vhere the tithes of one of ſuch pariſhes were 
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ſters of ſuch churches as had been provid 


with both, in caſe ſuch ſtipend did not amou 55 : 1 
to 500 merks Scots (L. 27: 15: 67 fterling) Medes n 
money, or five chalder of victual, beſides mai Such 
and glebe. Wt bclov 


ullion; 
ere pros 
ted Or re 


2. To unite two or more 3 into 6 


ſufficient to pay the ſtipend ; in which caſe tl 


patrons were to have the Tight of preſentatig} 12 orde 
alternately. ute the 
3. Where the tithes of the pariſh did nfſſÞ.mmon 
amount to 500 merks, and where an union w{EWiters pr 
inconvenient, the commiſſioners were impoweWroduce | 
ed, beſides manſe and glebe, to modify the whalentence 
tithes of the pariſh to the miniſter. rd to be 
4. In making ſuch modifications, the c This c 
miſſioners are directed to have no regard to tas, an 
men, patrons, or others, pretending right to t=, mu 
tithes, ſo as to bar the intended modificatioſ be comn 
but as a recompenſe to the tackſmen for tiWzrithes 1 
loſs thereby occaſioned, the commiſſioners a ¶onſent o 
authoriſed to grant them a prorogation ns inter. 
their tacks, for ſuch periods as may ſeem adus and t 
quate. This © 


5. The minimum of the ſtipend to be modingFii! Janu- 


to the miniſter is aſcertained to be 50o mei Charle 
Scots, (i. e. L. 27 : 15: G ſterling), or five ch being ſer 
ders victual, excepting where the tithes of i ed by 
Pariſh do not amount to fo much; and ting a 


md vim 
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243mm is limited to 1000 merks, (i. e. 
, 55 : II: 15 fterling), or ten chalders victual: 
teldes manſe and glebe in both cafes. 

Such miniſters as were provided in ſtipends 
wt below the minimum, fell not under the com- 
ſion 3 neither could the ſtipends of thoſe who 
re provided beyond the maximum be modi- 
ted or reſtricted. 

ln order to enable the commiſſioners to exe- 
tute the commuſhon, they are impowered to 


provide 
Ot amou 
erling) 
des man 

into 
8 were! 
h caſe tl 
elentatic 


| did nf@llnmon titulars, patrons, tackſmen, and all 
1nion ers pretending to have right to the tithes, to 
impoyeWroduce their writings and title-deeds : and the 
the w entence of the commiſſioners thereon is decla- 
rd to be final. i 
the co This commiſſion having expired at Lammas 
d to talW1i013, another was granted by parliament in 
ht to 521, much to the ſame purpoſe ; but giving 
ificationſtic commiſſioners an additional power to divide 
1 for t ariſhes when too large; and providing that the 
oners aon!ent of the patron, tackſmen, and others hav- 
ation Ning intereſt, ſhould be had, both. to the ſeparat- 
eem adi; and the uniting of pariſhes. | 
This commiſſion was declared to ſubſiſt only 
modin'i! January 1623. 


do mei Charles I. upon his acceſſion to the crown, 
ive cha being ſenſible of the great loſs the revenue ſuf- 
es of titted by the before-mentioned erections, and 


and thing allo to make a reaſonable proviſion for the 


nd vin. | clergy, 


St. 1621. 
C3 
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1628. 


2 Sept. 
1029. 


27th Jan. 
1627. 
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clergy, revoked all the grants of church-landMcty of t! 
made by King James his father, and a ſum en unlaw 
mons of reduction of theſe grants was accord nmifſion 


ingly executed in name of his Majeſty's adWriers and 
vocate. he firſt of 
This having alarmed the perſons who werFFcwed th. 
poſſeſſed of thoſe grants, application was mad@#iations. 
to the King, in name of ſome of the grantees, ii Theſe cc 
order, if poſſible, to have their properties ſecureFFirravt fro 
to them: the conſequence of which was, thaferal pre! 
ſeveral commiſſions were granted by tlie King indiffer 
for ſetthng thoſe matters; and the parties in ebyteries 
tereſted alſo ſubmitted their reſpective rights i e valuatic 
his Majeſty; who pronounced four ſeveral deWrettions ſe 
crees-arbitral thereupon. Several acts of ParWport theſe 
liament alſo were pafled, and commiſſionWillon. 


granted for the better regulating thoſe affairs MW Upon ſuc 


the purport of which ſhall be afterwards ex{Wninifiions 
plained. | the gel 

Prior to theſe ſubmiſſions, and with a viewMWcommiſh 
of bringing matters to an accommodation with{ue worth 
thoſe whole rights were brought under cha k and te 


lenge, the King had, in 1627, granted a com- in ſtoc! 


miſſion under the great ſeal, to certain of the what the 
clergy, nobility, and barons, impowering them paid in 
to treat with the proprietors concerning the pay of cc 
erection and temporalities of benefices, teinds, ¶ tune com 
parſonage and vicarage, and certain other mat-FMWinmilion 
ters, which his Majeſty alledged were the pro- t; and a 
EP perty 
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erty of the crown, or principality, and had 
ren unlawfully acquired by his ſubjects. This 
mmittion was called the commiſſion of /ur- 
lc and teinds ; and was only to ſubſiſt till 
ie ſirſt of Auguſt 1627; but was afterwards 


-land 
L {um 
ccord 
s ad 


wert 
mad 
ees, 1 
*CUTre( 


f1atIonS. | 
Theſe commiſſioners, in conſequence of a 
zrant from the King, gave directions to the 


„ tha eral preſbyteries, to make choice of proper 
King indifferent perſons, within their reſpective 


es inWrclbyteries, to be ſub-commiſſioners for trying 
hts tic valuations of tithes, according to particular 
al deMrcctions ſent to them for that purpoſe, and to 


Par 
iſſion 
ffalrs 
Is ex 


mort theſe nominations to the general com- 
ion. | | 

Upon ſuch report by the preſbyteries, ſub- 
mmiiions to the perſons named were iſſued 
the general commiſſion impowering the 
bcammiſſtoners to inform themſelves of the 
ic worth of the lands of each pariſh, in 


view 
| with 
chal- 


com- in ſtock and teind in time bygone, and 


F the what the lands pay preſently, what they have 
them paid in time bygone, and what they may 
the pay of conſtant rent of ſtock and teind in 
einde, tine coming ;” and to report to the general 


mmiſſion the true worth thereof, in conſtant 


u; and alſo to inform themſelves of the con- 
{tant 


mat- 
pro- 
pert) 


mewed three ſeveral times, with ſome trifling ? 


ck and teind, where the land had been poſ- 
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St. 1633. 
C, 15. 


his Majeſty on James Livingſton, a groom 


Stairs Inſt. 
b. 2. tit. 8. 


8 13. 
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ſtant rent and worth of the teinds, great rant; fi 
ſmall, where the teinds were drawn ſeparat:manded. 
from the ſtock, by the titular or his tackſmi i By anoth 
not being heritors, for the ſpace of ſeven yei there ſha! 
within fifteen years preceding the date of parſonage 
commiſſion. | the kingc 

The ſubcommiſſioners were alſo impowerT renter of 
in caſe the heritor ſhould deſire it, to try ij drawing 
rent of the land along with the teind, accof firſt truly 
ing to the true and conſtant rent of the lanWing there! 
This commiſſion, in compliance with the Kin they be v 
demand, declared that he had a right to payſWpaying tl 
cular yearly ſums ſpecified by them, out of WM ſpecified : 


erected tithes, by way of annuity. This right wi That the 
rendered more effectual in 1633, when a oralfſſſhall be, 
in Parliament was made to his Majeſty of an avhich eac 
nuity of 6 per cent. out of all the teinds of the kin where the 
dom, excepting the teinds then allocated I te teinds 
biſhops, miniſters, hoſpitals, and other pious uf the juſt ra 
when the teinds were payable in money; ai the fame 1 
when payable in victual, then of certain pi ed and 
portions therein mentioned. foners or 

As the annuity was declared by the act nÞitth part 


to be annexed to the Crown it was conferred Nreſerving 

themſelve: 
the ſaid v: 
the ſame, 
by his M 
bd it is a 


his bedchamber, in ſecurity of a ſum of 10,09 
ſterling ; which right was afterwards acqutt 
by the Earl of Loudon :* and in 1664, the le 
ing of the annuity was ſtopped by the Kun 
Warran 
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rant; fince which time it has never n 
emanded. " 2 

By another act, in 1633, it is ordained, That 
there ſhall be no teind-ſheaves, or other teinds, 
parſonage or vicarage, led and drawn within 
the kingdom; but that each heritor and life- 
zowerdYY renter of lands ſhall have the leading and 
try (EW drawing of their own teind, the ſame being 
accof8 frit truly and lawfully valued, and they pay- 
he la ing therefore the price after ſpecified, in caſe 
e Kin they be willing to buy the ſame, or otherwiſe 
to par paying therefore the rate of the teind after 
ut of MW pecified:“ and it is thereby alſo declared, 
ight wil That the juſt and true rate of tends is, and 
a graf thall be, the fifth part of the conftant rent 
fan A which each land payeth in ſtock and teind, 
he kin where the ſame are valued jointly; and where 
ated I e teinds are valued apart and ſeverally, that 
ous uli the juſt rate thereof is, and ſhall be, ſuch as 
y; uff che fame is already, or ſhall be hereafter va- 
ain p lhed and proved before the faid commiſ- 
foners or ſub- commiſſioners, deducting the 

fifth part thereof for the eaſe of the heritors; 

reſerving always liberty to ſuch as ſhall find 
themſelves enormly hurt by the leading of 
o ον the ſaid valuations, to purſue for rectify ing of 
.cquirthe ſame, before the commiffioners appointed 
by his Majeſty and eſtates for that effect.“ 

ind it is alſo thereby declared, That the 

FF price 
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66 price of all mids which may be fold, conſiſi bre ther 
“ ing either in money or victual, or other b :ommiſli 
6 dies of goods is, and ſhall be, ruled and e low or C 
mate according to nine years purchaſe ; ti ame ſſia 
prices of victual, and other bodies of goof om the 
* whereof the teind conſiſts, being redacted i ¶ The con 
t money, according to the worth and price rectify v 
* yictual and goods in each part of the count 1:4, to t 
e to the which the ſame is, and ſhall be prize nd to tt 
and eſtimate by his Majeſty's commuſlionenW.nq prejr 
appointed, or to be appointed, to that effed Ind prov 
The ſame act provides, That in caſe an hei und alſo! 
tor of lands life-rented by another perſon, ſha nittees, « 
purchaſe his teinds, the life-renter ſhall be aM::yorts of 
lowed to draw his own teinds, upon payment q nade, ar 
the rate at which they are valued; and that witneſſes, 
the teinds are not purchaſed, both heritor an depoſitior 
lite-renter ſhall have the drawing of their id to g 
teinds, at the aforeſaid rates. committe 
In order to carry into execution the decre*Wnumber, : 
arbitral pronounced by the king, a new cou be, to ap; 
miſſion was appointed by Parliament in Nor their ox 
1033. By this commiſſion, the commiſſione! Ipreſbetrie 
are impowered to proſecute and follow forth t 0 lucing of 
valuation of whatſoever teinds, parſonage or de report 
carage, were then unvalued ; and * to receiſ ame; an 


the reports from the ſub-commiſlioners order or c. 
+ pointed within ilk preſbytery, of the valu erxpedient 


* tion of whatſoe ver teinds led and deduced be 
66 to 
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fore them, according to the tenor of the ſub. 
commiſſions direct to that effect; and to al- 
ow or diſallow the ſame, according as the 
ame ſhall be found agreeable or difagreeable 


confi 
her bd 
nd e 
e 


good from the tenor of their ſub-commiſſions.” 

ted ii The commiſſioners are alſo impowered . to 
price WF reify whatſoever valuations, led, or to be 
-ountr8|:d, to the enorm prejudice of the titulars, 


nd to the hurt and detriment of the kirk, 
and prejudice of the miniſters maintenance 
and proviſion, or of his Majeſty's annuity ; 
and alſo to appoint committees, or ſub-com- 
mittees, of their own number, to receive the 
reports of the ſaid valuations made, or to be 
made, and to receive, admit, and examine 
witneſſes, and to take parties oaths, with their 
depoſitions, where the ſame is referred to oath ; 
aid to give ſuch further power to the ſaid 
committees or ſub-committees of their own 
number, as they ſhall think fit; and if need 
be, to appoint ſub-commiſſioners, not being 


prize 
Honer 
effect 
n her 
n, ſh; 
be a 
nent 
that 
tor an 
1r oN 


lecrees 
W Coll 


in UN their own number, within any parochine or 

ſſioneſſſ preſbetrie of the country, for leading and de- 
rtht 0 ducing of the ſaid valuations, and to receive 
e or 


the reports thereof, allow or diſallow of the 
ame ; and, generally, to ſet down whatſoever 
order or courſe which ſhall be thought fit and 
:xpedient for diſpatch of the ſaid valuations, 

5 Ffi'2 „ rectifying 


recely 
ers ap 
 yalud 
ced be 
4 fo 
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titular 1 


* reifying thereof, or final cloſing of 
„% ſame.” ing the 
The commiſſioners are walls impowered, „and to 
+ ter the cloſing and allowance of the valu{ powered 
„tions of ilk kirk and parochin, to appeinfiif teinds, a 
„ modifie, and ſet down, a conſtant and lo part of 
« ſtipend and maintenance to ilk miniſter, {MF and are 
be paid out of the teinds of ilk parochin, nd am 
* cording to the tenor of the ſeveral acts of pi both tor 
„ hament.” And it is declared in the comm titulars r 
ſion, that the proviſion to be made to miniſtꝗ and alſo 
ſhall not be under eight chalders of victual, MF © the p 
800 merks Scots, (i. e. L. 44 : 8: 10+ ſterling laid tein 
unleſs when, upon ſpecial reaſons given, ti in favou 
commiſſioners ſhall adjudge a leſs ſum. lo far as 
The commiſſioners are further impower them, tc 
« to divide ample and ſpacious parochins, whelW nent of 
the ſame ſhall be found neceſſary and exp ot, or c 
dient, or to unite divers kirks, in whole or WE termine 
part, to others, and to ratify and allow, aii w ixt th 
« trial and confideration, ſuch union or diſmei of teinds 
«+ bering of parochins, as hath been former tie of ti 
made by virtue of the former commiſſions. be herit: 
They are likewiſe authoriſed “ to order, ti te the | 
« every heritor and life-renter of lands, {4 the price 
have the leading of their own teinds, pariogh enters 
age and vicarage thereof, they paying WH en, an 
price contained in the act of parliament, W ict rig] 
2 caſe they be willing to buy the ſame from ti ing to th 


« titul 
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itular having power to ſell, or otherwiſe pay- 
ing the rate of teind expreſſed in the ſaid act: 
and to that effect the commiſſioners are im- 
e valu powered” to ſet down the prices of ſaleable 
in tends, according to the worth thereof in each 
part of the country, where the ſame grow 
and are bred ; and alſo to ſet down ſuch good 
and ample fecurities, as may ſtand by law, 
both for the buyers of teinds, to the effect the 
titulars may be fully denuded in their favour; 
and alſo for ſecurity, to the titulars and ſellers, 
of the price due to be paid to them for the 
[aid teinds ; and allo to ſet down the ſecuritie 
in favour of the titulars and of the miniſters, 
lo far as concerns the maintenance aſſigned to 
them, for good, thankful, and timeous pay- 
ment of the rate of teind, where the ſame are 
not, or cannot be fold ; and to diſcuſs and de- 
termine all queſtions which may ariſe be- 
twixt the titulars and heritors, anent the price 
of teinds, according to the nature and qua- 
itie of the rights to be fold, whether the ſame 
be heritable or temporal, and to proportion- 
ate the price accordingly ; and alſo to divide 


8, (hiW' the price of teinds betwixt heritors and life- 
parſof renters thereof, and betwixt titulars, tacki- 
ng i men, and others, who have ſeveral and diſ- 
ent, W ii! rights to the ſaid teinds faleable, accord- 


ing to the qualitie of their rights; and allo to 


titul cCauſe 


r r 


liament to the like effect (i); particularly 


granted by the pretended Parliaments in 1049, 
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und valid 


articular 1 
ent, exce 
our of m 
ding, uni 
mich ſhall 
wrbitantl 
hich is re: 
powered 
m to the 
[10 1707, 
bus Was V 
lion, and 
By. an aé 
ne that tn 
belong te 
mes lie; 
nated, an 
ers ſtipe 
le tithes 
ktron is ob 
his own 1; 
the fam 
mers. 

The bent 
wards ex 
fs, and of 


„ cauſe the titulars who ſell their teinds, to e 
« hibit their rights and titles, to the effect th; 
they may be lawfully denuded thereof, in f; 
«* vour of the ſaid heritors and life-renters re 
„ ſpectively, (without prejudice to his Majeſty 
* annwty, Sc.), and to decide and determin 
in all other points which may concern th 
leading and drawing of teinds, and buying 
tlie ſame, or payment of the rate thereof.” 

It is farther provided by the commiſſion, © Th: 
„the vicarages of each kirk, being a ſever: 
* beneftice and title from the PREY ſha 
„be leverally valued.” 

This commiſhion being only temporary, ſeve 
ral new commiſſions were granted by par 


1690, and 1693: in the laft of which, ſome nen 
rules are laid down with reſpect to proceſles 0 
ſale of teinds, and allocation of miniſters” ft: 
pends. 

By the commiſſion in 1661, it is declared 
That all valuations, acts, and decrees, concluded 
and decerned, by virtue of any commiſſio 


1641, and downwards to the Reſtoration, ſhall 


(i) St. 1641, c. 30. 1661, c. 61. 1686, c. 22. 
1644, c. 24. 16063, c. 28. 1690, c. 30 
1647, c. 32. 1672, c. 15. 1693, c. 23. 
1049. 1675, C. 28. 


ſtand 


3, to ex 
ect the 
f, im f. 
ters re 
lajeſty 
termin 
ern th 
ying 

of.” 

Th 
lever, 
, tha 


„ſeve 
Par 
ly 1 
je neu 
>fles 0 
S' ſti 


Jared 
lude 
niſſio 
1 640, 
| ſhall 


C. 22. 
c. 30% 
C. 23 


ſtand 
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and valid, notwithſtanding the general and 
ticular reſciſſory acts paſſed in that parlia- 
ent, excepting ſuch decrees and ſentences in 
r0ur of miniſters for their ſtipends, or for di- 
ang, uniting, annexing, or building of kirks, 
nich ſhall be found to have been unjuſtly or 
wrbitantly decerned ; the determination of 
uch is referred to the commiſſioners, who are 
powered to annul or alter ſuch decrees, con- 

m to the laws preceding 1649. | 
In 1707, the power of theſe ſeveral commiſ- St. r707. 
ins was veſted in the Lords of Council and 
lion, and has continued ſo ever fince, 

By an act of King William, all tithes, not be- st. 1690. 
it that time heritably diſponed, are declared“ 
belong to the patron of the parith where the 
mes lie; but ſubject always to tacks formerly 
med, and prorogations thereof, as alſo to mi- 


Wilcrs' {tipends, and all other burdens to which 


e tithes were formerly ſubjected. And the 

ron is obliged to ſell to each heritor the tithes 

his own lands, at fix years purchaſe, according 

the ſame ſhall be valued by the commiſ- 

mers. ; 8 

The benefit ariſing from this laſt act was af- st. 1693. 
wards extended to the patrons of all parſon- 
5, and other benefices, without exception. 
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CH AFP. . 
Of the Judges and the Officers of Cousi. 


HE judges of this Court are now the fan 

with thoſe of the Court of Seſſion; neve 

theleſs the Courts are perfectly diſtin. Ead 

of them have their own proper officers, and th: 
own proper juriſdiction. 

The Court itſelf is, like the ancient commit 

ſions, called the Commiſſion for Plantation of Kir 


and Valuation of Temas ; and petitions and oth 


applications to the judges, are addreſſed to! 
Lords of Council and Seſſion, as Commiſſioners 
Plantation of Kirks and Valuation of Teinds. 

Nine of the judges are a guorum, as int 
Court of Seſſion. 2 

In this Court there is only one princip 
clerk, whoſe office is prefently held by two nt 
minees jointly. This officer was formerly af 
pointed by the Lord Regiſter, but now he h 
his commiſſion for life from the King. There 
alſo one depute-clerk, who acts under the pri 
cipal clerk, by a commiſſion for life. This d 
partment likewiſe is at preſent under a conjun 

non 


minatioi 


V appoin 
gy the « 
{privy CO 
ſions of 
feiate in 
duced to 
minatior 
The Cor 
yin the 
xd it acco 
ately afte 
over. 


2 
HE j 


cular 


\{tituted 
It author 
mine 1 
which b. 


this king 


did perts 


cognizan 


Ih. . 
ieee 
4 ; 
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mination. And there is beſides one extrac- 
appointed alſo by the principal clerk. 

By the act conſtituting the Court, the macers 
{privy council, who attended the former com- 
Hons of Parliament, are ordered to attend and 
fciate in this Court. Theſe officers are now 
uced to two, who are underſtood to be in the 
mination of the judges. 

The Court is appointed to fit every Wednef- st. 170%. 


0e. 


the ſan 


; neve 
Fd in the afternoon, during the time of ſeſſion; 0 
ind tha heit accordingly ſits every Wedneſday imme- 1 


ately after the buſineſs of the Court of Seſſion m3 


comm over. a 3 
id oth 17 Doo © SCN RT 37” * 
d to! 

yy d HN E I. 


1s, 
in t 


Of the Juriſcliction of the Court. 


HE juriſdiction of the Court is very parti. 
cularly ſet forth in the act by which it is 
anſtituted. By that act the Lords of Seſſion 8. ._. 
c authoriſed and impowered to judge and de- < 9. 
mine “ in all affairs and cauſes whatſoever, 

which by the laws and acts of Parliament of 
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he hi 
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i; of this kingdom were formerly referred to, and 1 
jun d pertain and belong to the juriſdiction and 328 
non cgnizance of the commiſſions formerly ap- i 4 
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« pointed for that effect, as fully and fred 


& 


Lg 


66 


«6 


86 


corded ir 
aid extre 


in all reſpects, as the ſaid Lords do, or ni 
Lord Cle 


do, in other civil cauſes; and particular 


„but prejudice to the generality forc{aWM'* be ap 
to determine in all valuations and ſales Meir wat 
teinds, to grant augmentations of miniſtè De 45 . 
ſtipends, prorogations of tacks of teinds, trants 
« disjoin too large pariſhes, to erect and buffed his £ 
« new churches, to annex and diſmemb{Metract, £ 
* churches as they ſhall think fit, conform an old 
« the rules laid down, and powers granted, record 
the 19th act of Parliament 1633, the 23d at lones. U 
« 3oth acts of the Parliament 1690, and t. court t 
« 24th act of the Parliament 1693, in ſo far Her of dec 
the ſame ſtand unrepealed ; the tranſportit the reg! 
«+ of kirks, disjoining of too large pariſhes, The powe 
« erecting and building of new kirks, being transt 
« ways with the conſent of the heritors of tut Hequence 
parts of four at leaſt, of the valuation of Hef the ſ 
« pariſh whereof the kirk is craved to be tas of re 
ported, or the pariſh to be disjoined, and ne ed, That 
„ kirks to be erected and built; the miniſt air ſucceſ 
« in the mean time, to ſerve the cure in Hends, ei 
« preſent kirk of the pariſh.” uch had 

The records of this Court having been but Nreafter b 
by an accidental fire, in order to ſupply the Hon, at 1 
the act further ordains, That any autheniM he judg 


extracts from the ſaid records be brought in! e torn 
and being preſented to the ſaid Lords, be! 


66 corde 
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corded in a particular regiſter ; and that the 
ad extracts fo brought in, be kept by the 
lord Clerk-regiſter and his deputes, clerks 


id free 
or m 
1cularf 


forefaWMW:o be appointed by him for that effect, as 
ſales W'ihcir warrants ; which ſhall be held and re- 
niniſte je as valid and authentic as the principal 
inds, arrants themſelves: and the Lord Regiſter, 


ad bu nnd his deputes, are ordained to give a new 
mem cstract, gratis, to every perſon that ſhall give 
form u an old extract.” And extracts from the 
ited, record are declared to be as effectual as the 


23d a nes. Upon proper evidents and adminicles, 5t. 7707. 
and ii court is alſo authoriſed to make up the 27 

ſo far Nor of decrees, whereof extracts are amiſſing, 

ſportig$* the regiſters loſt in the fire. 


The powers of the former commiſſioners being 

ly transferred to this new Court, it has of 
nlequence, by the act 1690, a power of judg- — 1695, 
:of the ſentences of former commiſſions, as ©** 

i as of reviewing thoſe of the preſent ; pro- 

ned, That the miniſters of the goſpel, and 

ar ſucceſſors, ſhall not be prejudged of the 

pends, either then poſſeſſed by them, or 

ich had been before that time, or ſhould 
ereafter be, modified to them by the com- 

Ion, at the rates therein mentioned. 

Tie judges have likewiſe a power of regulat- — 1633. 
7 the form of proceedings before the Court. 
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FN. 
Of the Form of Proceſs. : 
HE form of proceeding in this Court is 
moſt reſpects ſimilar to that obſerved 
the Court of Seſſion; therefore ſuch particul ( 
only ſhall be here mentioned as differ from tho 
which we have ſo fully conſidered in the boy 1 gen 
part of this treatiſe. 4 which 
The method we ſhall obſerve will be, Nora J. 
treat ber; and 
1. Of the preliminaries of W ohhect 0 
2. Of the proceedings in Court, after ini inder. | 
ment, The pe 
3. Of extracts, o the na 
| | they are C 
I. A pl 
s compete 
lte-renter 
vut of Whi 
lefenders 
man in PO 
af the par 
2. Whe 
ſabcommi 


CHA 
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CHAP; I. 
Of the Preliminaries of Proceſs. 


urt 1s SECTION I. 
erved 8 | | | 
rticul Of the Purſuer and Defender. 


IM tho 
e form 


Þ# general, every perſon who has a claim 
which may competently be made the ſub- 
ect 07 a judgement of the court, may be a pur- 
er; and every perſon who has an intereſt to 
object to ſuch claim, muſt be called as a de- 
fender. 

The parties therefore muſt vary, according 
%o the nature of the ſeveral actions in which 
they are concerned: | 

1. proceſs of valuation and ſale of teinds 
competent, at the inſtance of any heritor or 
ife-renter of lands or other heritable ſubjects, 


be, 


er inte 


defenders are, the titular and patron, tackſ- 
man in poſſeſſion of the teinds, and the miniſter 
af the pariſh where the tithes lie. 

. Where teinds have been valued by the 
% om but that valuation not ap- 
HA proved 


tut of which teinds are payable ; and the proper 


Wo...” | 
N : 25 
4 17460 
. 14 
l 1 +x 
if 
} 126018 
27 f 
: = 4* 
þ ' 46 38 
* 
e 
1 


7 
1 —— —— 2 
N 
; RES * 14 * 


Py 


* * Je 
ke nt 


— 


22 
— — wr co GAe. 
TX 

2 


2 


r 
— - 


Zn? > 


* 3 
A r 


r 2 
OY — 


* 


Sr 
n = 


— 8 


— 
— 


2 
i 
* 
h 
* 


— 


. 
82 3 . 
> 2 


4 
1 

t 

: +, 8 
1 i EY 
ny 4 
: \ 
N * Ld 
7 e 
1 
1 
+57 % * 
n 
15 „5 

9. 


= 
R 
= 


| 
4 
7 
. 
11 
þ 
if 
. 
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c. 28. 
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t has be 


deciſions, 


proved by the general commiſſion, a proceſs i 
approbation of ſuch valuation 1s competent 


either at the inſtance of the heritor or liferentet peal, th 
of the lands out of which the teinds are payable; ſuch v 
or of the titular, or patron if he has right to thilf 1633, 3 
tithes, and their tackſmen in poſſeſſion of then ;. A p 
In this action the proper defenders are, the titu4 dle to th 
lar, or patron if he has right to the teinds, her. ie reſpec 
tors, liferenters, tackimen in poſſeſſion of th:ent, ma 
teinds, and miniſter of the pariſh where they de titular 
are produced. | ends, or 
The heritor or liferenter whoſe teinds are thun actior 
valued may purſue alſo a ſale of them; whichHlatron, t- 
may be done either in a ſeparate action or joinedMnters, a 
in the ſame libel with the approbation. \nd the 
This power in the Court to approve of valua- moceſs at 
tions made by ſubcommiſſioners has been more ¶Hnentatior 
than once called in queſtion ; not, as ſome have J. As a 
ſuppoſed, becauſe the general commiſſion grant-M: burden 
ed by Parliament in 1663 does not authoriſe nder lea! 
the commiſſioners to receive the reports from rms of h 
the ſubcommiſſioners ; for that act ratiſies, ini, proceſs 
the moſt expreſs manner, the prior commiſſion ton of hi: 
in the 1633 where that ſpecial power is granted; Nun imp 
but becaule the powers veſted in the ſubcom-WM:4ion are 
miſſioners being barely miniſterial, to value and Heut tot 
to report, their reports were deemed ineffectual Hunters w 
unleſs where they appeared to have been actu- Nie (ck. 
ally approved of by the principal commiſſion. 5. 19; 


t I 
| nnn tO 
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ceſs of 
petent 
erentel 


t has been adjudged, however, by repeated 
{ecifions, the laſt of which was affirmed upon 


ableg Lf ſuch, valuations, in terms of the commiſſion 
co tig, transferred to the ſeſſion by 1707. c. g. 

them! 3. A proceſs for modifying the ſtipend, pay- 
e tituWM le to the miniſter, or having it localled upon 
„ here reſpective heritors and others liable in pay- 
of th zent, may be purſued at the inſtance either of 
> they! titular, or the patron, if he has right to the 
ends, or of the miniſter ſerving the cure. In 


e 111i; action the proper defenders are the titular, 
which 


joined 


enters, and miniſter, leaving out the purſuer. 
ind the ſame defenders muſt be called in a 
nocels at the miniſter's inſtance, for an aug- 
1 moreggnentation of ſtipend. 

- hareſ ;. As an augmentation has the efle& to throw 
grant - burden on the tackſman, where the teinds are 
thoriſeader leaſe, to which he is not ſubjected by the 


valua- 


| from rms of his tack, it is generally followed up by 
les, mg proceſs at the leſſee's inftance for a proroga- 
niſſion ton of his tack, as an equivalent for the bur- 
— len 1mpoſed. The proper defenders in this 
com- 


tion are, the titular, or the patron, if he has a 
1e and icht to the tithes, and the heritors and life- 
2Ctual, enters whoſe teinds are comprehended under 
 actu-WMh: tack. 


Ton. WM 5. Actions for tranſporting of churches, diſ- 


Cc 


It 


ning too large pariſhes, and erecting or build- 
ing 


Duke of 


Montroſe, 


peal, that the Court has full power to approve 15h 


1758. 


atron, tackſman of the teinds, heritors, life- 
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ing new churches, may be brought at H With re 
inſtance of heritors poſſeſſed of lands to the e ion 16 
tent of three fourth parts of the valued rents ff ue lawf 
the pariſh, or at the inſtance of the patron ¶ tereſt, a 
the preſbytery alone; and the proper defendeſi the ſame 
are, the titular, patron, heritors, liferenten ectified, 
miniſters of the pariſhes to be united or disfoine{F the inſta 
and the preſbytery within whoſe bounds ſue kr), or : 
pariſhes lie; leaving out the perſon at who wcate, 1 
inſtance the action is brought. except it 

The conſent of three fourth parts of, the ed bety 


lned rent is, by the act 1705, required in trani wixt the 
porting churches, disjoining pariſhes, and build titul. 
ing or erecting new churches. This proviſo OM", when 
the act, however, in ſo far as regards the ere ninution 


tion of churches has been explained ſo as (FEvwiich wa 
apply to the building of a new church in the olMFviuch di 


party's oa 


pariſh, or tranſporting a church from one pa 
An act 


of the pariſh to another, but not to the annexin 


or uniting of pariſhes, it being underſtood tha which h 
the heritors have not the ſame intereſt to oppoWp deſtroyer 
ſuch union, or annexation ; and that in ſuch c Ne in 170 
the court, without ſuch conſent, may judge q an inter 
the moſt proper ſpot for the church of the unitereſt in th 
pariſh. W. 
6. Any perſon who thinks himſelf injured b „ at the t 
a decree, may bring a proceſs of reduction of i ons, the 
in which he muſt call, as defenders, all the pe nt, the p 
ſons concerned in the decree to be reduced, Ie action 


their diſponees or repreſentatives. | 
| Wit 


Preliminaries. — ns 


With regard to this action, it is by the com- 
fion 1690 provided, that where valuations 
are lawtully led againſt all perſons having in- 
tereſt, and allowed by former commiſſions, 
the ſame ſhall not be drawn in queſtion, nor 
rectified, upon pretence of enorm leſion at 


renten 
sjoineꝗ de inſtance of the miniſter (not being titu- 
ds ue kr), or at the inſtance of their Majeſties ad- 


- whoW wcate, in reſpect of his Majeſties annuity ; 
except it can be proven, that colluſion was 


the uſed betwixt the titulars and heritors, or be- 
n tran twixt the procurator-fiſcal and the heritors 
buch ind titulars ; which colluſion is declared to 


be, when the valuations are led with the di- 
ninution of the third part of the juſt rent 


viſo ( 


Ie ere 
) as (MM viich was payable the time of the valuation; 
the of viich diminution ſhall be proven by the 


party's oath.” 


v deſtroyed by the fire which happened in the 


ce in 1700, is competent to any perſon hay- 
1dge an intereſt therein; and all others having 
Unite hereſt in the decree, muſt be called as defen- 


rs, 
l, at the time of commencing any of theſe 
ons, the pariſh concerned happen to be 
ant, the preſbytery muſt be called as a party 
the action: and in executing the ſummons, 

H h all 


. An action for proving the tenor of any de- st. 170, 
e which has been loſt, and whereof the record 
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be cited in common form. 
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all the members may be cited when aſſemble 
in preſbytery, by delivering one copy of cita 
on to the moderator in name of the preſbyter 
but if the ſummons is not executed while t 
preſbytery is ſitting, each of the members m 


z. It p 
e defenc 
xy or She 
{on fort 
ity days, 

The par 
ne benef 


When his Majeſty has an tea in any 


theſe proceſſes, the officers of ſtate are called ¶erefore i 

defenders for his Majeſty's intereſt, by affixi contain 
an execution on the wall of the court of e 
chequer, and by an edictal citation againſt the 
at the market croſs of Edinburgh, and pier a 

thore of Leith. f the 

| 1 | N HEN 

SECTION II. a 

Of the Sumnions and Execution. 15 on th 

| ting of t 

HE ſummons in this Court, as in the Col" the det 

of Seſſion, is iſſued in the King's name, a Nereafter 

under his ſignet, and is executed by a meſſen t the to 

at arms; but it differs from ſummonſes befW't'i the p 

the Court of Seſſion in the following particulaſ 3y the 


eined to 
Miorm tc 
le clerk, 


1. It is ſigned by the clerk of Court, and! 
by a clerk to the ſignet. 
2. It is iſſued blank, and may be executed! 


fore the libel is filled up; whereas every fu! /cderunt 
mons in the Court of Seſſion muſt be comp! lerk to ke: 
before it pals the ſignet. om which 
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It proceeds upon one diet of fix days, if 
je defender reſide in Scotland; except in Ork- 


ſſemble 


of cita 


1bytery or Shetland, in which caſe he muſt be cit- 
vhile Hon forty days; and if forth of Scotland on 
ders my days. : 


The parſonage and vicarage teinds being ſepa- * St. 1663. 
ne benefices, muſt be ſeparately valued ; and 5 
terefore in a proceſs of valuation the libel ought 
contain that ſeparate concluſion. 


n any 
called 
7 affixit 
t of e 


inſt the | 
pier a SECTION III. 1 
')7 the calling and inrolling of Summonſes, 3 
HEN the day of compearance is paſſed, the ny 
ſummons may be called. This is done by the 5 
1 erk on the Wedneſday immediately before the 1. | 
ting of the court ; and if appearance is made 75 
he Cor the defenders, it is given out to be ſeen and * 
ame, a ereafter returned, as in the Court of Seſſion; bt 
neflenW't the form of tabling and returning defences | 1 


es beffih the proceſs is not in uſe. | 
rticulaW 3y the act of Queen Anne the Court is or- 8. 250 
and «ined to call and diſcuſs proceſſes ſummarily, e. 9. 
inform to a roll to be made up and kept by 
le clerk. And in conformity thereto an act 
ſederunt was made in 1707, ordering the a 2 zr 
erk to keep a book for the inrolment of cauſes; June 1707- 
um which he is to make out, and affix on the 
TEE Walls 
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cuted! 
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walls of the inner and outer-houſe, two roll, 4 
cauſes each Monday morning, viz. one roll 
ordinary actions, and another roll of conclude 
cauſes. | 

As ſoon as any ſummons is called, where 
his Majeſty has an intereſt, the clerk of cout 
muſt give notice thereof to his Majeſty's adv 
cate or ſolicitor for tithes, in order that the 
may appear, if they ſee cauſe, for the intereſ 
of the Crown. 


SECTION IV. 
Of Tithes which cannot be ſold. 


HOUGH all heritors throughout Scotland | 
general enjoy the privilege not only o 
valuing and drawing their own tithes, but alk 
of purchaſing them at an ealy rate; yet tha 


the Pr 


privilege, in ſo far as regards the purchaſe, is 1ubgMWN a valu; 
ject to the following exceptions : being in 
1. Tithes allocated for a miniſter's ſtipend. ie of cits 
2. Tithes of lands which have been teueQfne to dif 
out by an heritor having right both to ſtock an t inſiſt 
tithe, either without diſponing the tithes, ofW@lteſtatior 
with an exprels reſervation of them. y longer 
3. Tithes formerly belonging to biſhops ani As there 
now to the King. | "teſtation 
4. Tithes belonging to colleges and hoſpitab uns is cal 


or mortified for other pious uſes. 


3 
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rolls 4 
B roll 
onelud 


Thele teinds may all be valued, though the 
vprietors cannot be compelled to fell them. 
ter ſuch valuation the heritors are intitled 
þ draw their tithes upon payment of the proven 
ue, excepting the tithes payable to miniſters 
name of ſtipend, which muſt be paid either 
kind or money, according as they are aſcer- 
ined by the uſe of payment, or by a de- 
ze in favour of the miniſter. 
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pf cout 
8 adv 
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the Proceedings in Court after the Cauſe is 
enrolled. 


Va valuation and ſale of tithes, the purſuer 
being intitled to draw his own tithes from the 
ite of citation; he is bound to proceed in due 
me to diſcuſs the action; therefore if he ſhall 
t inſiſt in his proceſs, and ſhall allow a 


dend. 
feued 
ck and 
hes, 0 
ly longer to draw his own tithes. 

As there is no minute-book in this Court, ſuch 
teſtation cannot be obtained until the ſum- 
Ms is called in courſe of the roll; when the 
| | defender's 


Ps and 
ſpitals 


Theſe 


"teſtation to go againſt him, he 1s not intitled 5 ar ; 0990: 
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defender's advocate may inſiſt for it, if the pug 
ſuer does not chuſe to proceed in his action, 
The proceedings, after the cauſe is inrolled 
are various, according to the nature of the ac 
tion. But they may be comprehended unde 
the two following heads : 1. General rules ap 
plicable to every proceſs ; 2. Rules peculiar 
particular actions. | | 


SECTION I. 
General Rules, applicable to every Proceſi. 


VERY cauſe is heard by the Court in th 
firſt inſtance, and not by an Ordinary, as! 
the Court of Seſſion. | 
When a cauſe is called in courſe of the ro| 
and deleted on the abſence of the purſue 
the clerk is diſcharged to inrol it again, unt 
payment of a fine of 10s. to the poor. Bu 
this act is not in due obſervance. 
The commiſſioners appointed in 1627 mad 
an order, that all procurators compearing be 


tered in the commiſſion-books. This is gon 
into diſuſe. But a decree given upon an ade 


cate's conſent, not ſubſcribed by him, on, it i: 


found null. 5 late inet 
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At calling of the cauſe in courſe of the roll, 
parties are heard on the libel and defences re- 
hectively; after which, if the cauſe is ripe for 
;decition, the Court gives judgement : but if 
proof is neceſſary, an act of /itiſconte/tation is 
xonounced, allowing a proof to both parties, 
ad granting diligence for citing witneſſes, and 
ommitfion if required. 

The execution of the firſt diligence being re- 
vrted, the Court will grant a ſecond diligence, 
neceſſary. This is obtained by a motion 
om the bar upon calling the cauſe, which muſt 
e inrolled for that purpoſe. 

After the proof is concluded, and the day 
in _thioned by the act is elapſed, the cauſe is again 
y, as 'Minrolled ; when the Court makes aviſandum 

mth the proof, and grants circumduction, quoad 
the roi, and remits the cauſe to an Ordinary to 
purſneWirepare the ſtate ; after which, the proceed- 
n, unt nes are the ſame as in a concluded cauſe before 
r. Buß ie Court of Seſſion. | 

The Ordinary for examining witneſſes, and 
preparing ſtates in this court, is utually the 
Lord Ordinary officiating in the outer-houſe in 


the put 
tion. 

inrolle 
the ag 
d unde 
rules an 
zuliar 


OC. 


7 mad 
ing be 


's regißß he Court of Seſſion for the time; but, in a 
is gongroceſs of modification and locality, when an 
n advog Ordinary has prepared a ſtate in the modifica- 


n, vag on. it is uſual to remit to him to prepare the 
ate in the locality alſo. | 


When 
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offer a repreſentation to the Lord Ordina 
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When a cauſe is remitted to an Ordinary, 
is inrolled in his hand- roll; and called at th 
ſide-bar in the morning, along with the othd 
cauſes depending before him as a judge in 
Court of Seſſion. 

If a party thinks himſelf aggrieved, he ma 


againſt any interlocutor, as in the Court of Sefff 
ſion; but there is no limitation either as to th 


time for giving in ſuch repreſentations or th Ancien 
number of them. ons de 
Petitions to the whole Court, againſt judgerocefſes 
ments of the Ordinary, are likewiſe competent mmiſſio 
but neither is there any limitation as to tears prio 
time for preferring ſuch petitions. 01707, a 
By an act of ſederunt i in 1722, the clerks ar be wak 
diſcharged to receive any more petitions thai d ſeems 
one againſt an interlocutor of the Court; and it ii endence 


thereby declared, That the Lords will not re 
„ cerve any more reclaiming petitions than one 
« unleſs upon new documents or matters ol 


eſs in the 
br year Al 
When a 


« fact, and ſufficient evidence given that thang the de 
« ſame was recently come to the party's knowWn incider 
*-leape.” | | | tot being 
"Theſe petitions againſt interlocutors of thiligence, 
Court are ordered not to be received, unleiſnde by 
given in on or before the third ſederunt-day 

after the interlocutor reclaimed againſt is pro- h The 
| a the Cow 

nounced. . 
1 fore twel 


Petitions, 
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Petitions, anſwers, and informations, are 
rdered to be put into the Lords and clerks” 
ves (E) on the Tueſday afternoon preceding 
he day of adviling ; except petitions. for re- 
oding decrees of former commiſſions ; and 
titions againſt acts or decrees ready to be ex- 
ted, when there is no time for making copies 
{ the petition. Theſe may be given in to 
burt, without being put into the boxes. 
Anciently wakening was not nieceffary in 
tions depending before this Court; but the 
rmcefſes which had depended before former 
ummiſſions, not having been called for ſeveral 
rears prior to the laſt eſtabliſhment of this Court 
11707, an act was made ordering ſuch proceſſes 
obe wakened by a ſummons ; and though this 
it ſeems only to relate to proceſſes then in de- 
eudence, yet uſe has extended it to every pro- 
es in the Court which has lain over uncalled 
br year and day, as in the Court of Seſſſon. 
When any of the defenders happen to die dur- 
nz the dependence, his heir may be called by 
n incident diligence, a ſummons of transference 
ot being neceſſary. In order to obtain ſuch 
lligence, the cauſe is inrolled, and a motion 
nade by counſel from the bar. 
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s pro- (*) The Lords boxes are the ſame in this Court as 

a the Court of Seſſion; and the papers muſt be put in 


fore twelve o'clock. 
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1. n of Valuation and Sale. 


IN this action it is to be obſerved, with reſpe 

to the proof, that there muſt be proper evif 
dence, not only of the preſent rent of the laud | 
out of which the tithes to be valued are payable 
but alſo of the rent paid for the lands for a courſ 
of ſeven years paſt ; and if graſſums have beer 
paid by the tenants, theſe ſhould likewiſe bt 
proved, in order to aſcertain the true rent. 
If the lands, or any part of them, are in the 
heritor's own hands, a proof muſt be taken « 
their annual produce, and what they would 
yield if let to a tenant. It is neceſſary to hay 
alſo a proof of the value and expenſe of improve. 
ments made on the lands within the preceding 


ſeven years; becauſe a reaſonable deductioſ 2. P 
will be allowed by the Court for ſuch improve 
ments in the valuation; and, for the ſame rea- This ac 
ſon, a diſtinct proof ſhould be brought of than a mo- 
rent of mills, and of all legal n eitheff alt of the 
from the rents or teinds. aned ; [ 
The titular being liable for the King s annuMW* paid o 


ty, while he retains the property of the tithes, 
there} 
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here is no deduction made upon that account, 


n a proceſs of valuation; but in a proceſs of i 

ile a deduction is given, and the purchaſer is "2 

+ 

, rained to relieve the ſeller of the annuity in i 

ime coming. 2 

Where the teinds have been valued ſeparately 8. 1633. 'S | 

om the ſtock, a fifth part thereof mult alſo be 88 H 

ducted in reckoning the price. This deduc- # 

reſpeq an is called the King's eaſe, * 
per eig The titular and patron reſpectively ſhould be n Ib. c. 19. an 

ie laudſſſdained to produce their title-deeds and rights a 

ay able. the tithes - becauſe, according to thele ſeveral ; 9 N 

cou guts, the price is fixed at a greater or a leſs 1 

12 been; the titulars being intitled to nine years [ ; 

wile be urchaſe, and the patron only to ix; and in caſe — 2690. 1 

u. here are ſeveral perſons pretending to have an Hons E. . | 

in thahlereſt in the tithes, ſuch as heritors and life- 5 

aken © enters, titulars, patrons, or tackſmen, it ſhould 5 ; 

vou aſcertained by the Court what ſhare of the 1 

to ha rce each of them is intitled to. | by 
prove. 3 

>ceding tl 
duchory 2. Proceſs of Modification and Locality, 

prove: 


ne rea This action conſiſts of two diſtin branches; 
of tha ne a modification, the other a locality, By the 
, eithel it of theſe the amount of the ſtipend is aſcer- 
aned ; by the other is fixed the proportion to 
x paid out of the teinds of each heritor's lands. 

$7 WR | Beſides 
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Beſides tha; ſtipend to the miniſter, there i 
commonly a ſum modified for furniſhing; con 
munion elements, which is more or leſs accord 


ing to the number of pcople in the parith, 
In this proceſs the miniſter gives in a rental 
the lands in his pariſh, ſubject to pay teind an- 


refers the verity thereof to the oaths of ſuch of 


the defenders as are of age, and leads a proof 


the rents of the m of ſuch of them as art 


minors. 


When an act is inen, allowing th 


8 the Court aſſigns the ſame term for thi 
heritors to produce their rights to ther teinds 
with certification. 

No penalty being annexed to this certifica 
tion, 1t has little or no effect, by which mean: 
theſe cauſes are often extremely tedious. 

Though the two ſeparate concluſions in thi 


action are contained in one libel, yet a decreq 


may be obtained and extracted in the modifica 
tion, without proceeding to the locality ; the et 
fect of which is, to make the ſtipend a real alie 
on the tithes of the whole pariſh, and to ſubject 
the intromitters with the tithes in ſolidum t 
payment of the ſtipend, to the amount of thei 
intromiſfions ; but after the locality is aſcertain- 
ed and decree extracted, each heritor 1s only 
Hable for his own proportion. 

As the titular was underſtood to have been 


originally proprietor of all the tithes of the pa 
| | riſh, 


it, he h 
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there | 


1g; Cong 
accor 


il, he had power to allocate the ſtipend upon | "Uh 
wy part of the tithes he pleaſed, unleſs he was 
arred from ſuch allocation by ſome deed of his 


ih, n, ſuch as a tack, or a diſpoſition of che tithes, | 
rental q tavour of ſome other perſon : and this privi- Wy 
ind an vas extended to patrons acquiring right to i 
ſuch M by the acts 1690, and 1693. After the 9 
proot Mrrilege of purchaſing their own tithes was 
1 as argen to the heritors, it was frequently diſap- 

incd by the titulars, patrons, and their tackſ- 
ing chen, allocating to the miniſters the particular 
for th ads meant to be purchaſed. To remedy 
teind is inconvenience, the commiſſion 1693 ſta- 

"tes and ordains, That after citation, it ſhall * 1693. 

ertifcaſ not be in the power of the foreſaid patrons, 
mean WF titulars, or tackſmen, to make any allocation 


of the purſuer's teinds folely, but only propor- 
in th tionally of his and the other teinds within the 
decreq pariſh, and within his right; excepting al- 
>ditica fi ways, that the teinds of the lands belonging 
the et in property to the patron, titular, or tackſ- 
al alie man, ſhall be free of any part of the alloca- 
ſubject ion, if there be ſufficient teind beſide.” 

aum toi Some teinds are ſubjected in payment of ſti- 
f thei Wend more directly; others only /ub/idiarie.' 
ertan MW ln this matter, the order obſerved in allocating 
s onlyWh+ ſtipend is as follows: 

[. Tithes payable to the titular or patron re- 
: beenW:c4ively, out of other heritors lands. 


he pa 2. The 


riſh, 


<= 


—— 
r 


12 


n 
wt Wh ata — — 
c Wy Is 3 8 — "CT" 
Py : — — - , = * . * _ 
2 8 ——— _ SES 3 EL" 
. E . * 8 1 — —_— — — r 
= L SS oi 


FFF C 
— 2 1 * 8 FI] nr © ne os a <2 — 
” 2 — ** — * — - 


246 Teind-Court, 


2. The tack-duties and feu-duties payable | | 
the titular or patron reſpectively, for tithes ig 


or feued out by them. Theſe two. kinds a 3. 
uſually called free teinds. 15 
3. Tithes let in tack hy the titular or =_ ey 
to the heritor. ns 
4. Tithes heritably diſponed by the titular In * 
patron, and proportionally with theſe, the titht 2 ; 
of the lands belonging to the titular or patro eh en 
himſelf, proce 
Lands cum decimis incluſis are free from tithi The a 
and conſequently are not ſubjected to the but to Ih 
den of the miniſter's ſtipend, and gs ca 5 
not be localled upon. re, uſu; 
The clerk of Court uſually makes out t 4 cats 
calcul and ſcheme of allocation ; after whic 5 * 


the proceſs is put in the Lord Ordinary's hand 
roll, and all parties are allowed to ſee and objed 
to it; which objections, with anſwers theret 


and replies when neceflary, are adviſed by th 


Lord Ordinary, when the objections made ar 
ſuſtained or repelled; as his Lordſhip ſees cauſe 
If repelled, the ſcheme of allocation is approvet 
of; if ſuſtained; a remit is of new made to th 
clerk, with inſtructions to alter and amend th 
ſcheme, as occaſion requires. 


3. Pre 
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inds a 3. Proceſs of Prorogation of a Tack, 1 


wx 


This proceſs may either proceed on a ſum- 
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Of Extracts. ABLE 


T has been already obſerved that there is nf 

minute- book kept of the proceedings of thi 
Court: the only regulation made by the Coutf Fus 
with reſpec to extracts is, That no act or dg 
« cree can be extracted, until the Lords ſhal dr; 
have met another diet, after pronouncin 
thereof.“ | 1 

And, for ſupplying the loft records of ti For tk 
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the 1707, is by the act of Queen Anne, intitle) For t! 
to have it recorded, which is obtained on a peti in co 
tion to the Court; and the clerks are ordaine . For th 
to give out a new extract thereof ratit. 
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(4) For the whole production, in 
a reduction and improbation, 


though made at different times, L.o 4 14 


(4) For preparing concluded cauſes, 
ſuch allowance as the Lord Or- 
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ſes attended with uncommon 
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ing and preference, a gratuity is 
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